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OOSfSOLIDATION  OF  MILWAY  PB0PEBTIE8 


MONDAY,  JMMUAmY  B,  1MB 

Unitjbp  Statjbb  Senate, 

C01i¥ITTBB  ON      TfiBSX4T£  CoMMEBCE, 

The  committee  met,  pursuant  to  caUi  at  10.30  o'clock  a.  m.,  in 
the  committee  room,  Capitol  Building,  Hon.  James  E.  Watson 

i^MMit:  Senators  Watson  (chairman),  Fess,  Hawes,  Fine,  Saekett, 
Pittman,  Brookhart,  Black,  and  Wagner. 

The  committee  had  under  caBslder^tion  ttie  following  bill,  which 
is  Im^  i>¥iQt(04  inl^,  m  folfewrf:  • 

[S.  1175,  Seventieth  Goneness,  first  session] 

A        1^  pmm  ^  P$malm«imf*^  if^  iatml^mmm,  and  for  other  pnrposM 

Be  it  enacted  by  the  Senate  andHo%^  of  Representatives  of  the  United  States  of 
Ammica  in  Congre»$  aa8€nillM,  That  the  Intmtftte  oommerce  act,  as  amended, 
is  amended — 

(1)  By  inserting  after  the  enacting  clause  thereof  the  following  heading: 

"Title  I. — Regulation  of  Cabbibbs'' 

<3)  By  ad^Bg  at  the  end  of  swsk  act  a  new  titie  to  read  as  follows: 

"Title  II. — Unification  of  Carriers 


I>SyiNITI01f8 


**Sec.  201.  As  used  in  this  title — 

*'<1)  The  term  'interstate  or  foreign  ccmmierce'  means  oommerce  between 
any  State,  Territory,  or  poeseasion,  or  the  District  of  Columbia,  and  any  place 

outside  thereof ;  or  between  points  within  the  same  State,  Territory,  or  possession, 
or  the  District  of  Columbia,  but  through  any  place  outside  thereof;  or  within 
any  Territory  or  possession  or  the  District  of  Columbia. 
"  (2)  The  tern  'earner'  means— 

"(a)  A  common  carrier  engaged  in  the  transportation  in  interstate  or  foreign 
commerce  of  passengers  or  property  wholly  by  railroad  or  partly  by  railroad 
and  partly  by  water,  within  the  continental  United  States,  subject  to  Title  I 


of  this  act; 

"  (b)  A  corporation  having  power  to  engage,  or  owning  property  used  or  held 
for  use,  in  such  transportation. 

"(3)  The  term  'securities'  includes  shares,  bonds,  or  other  evidences  of 
interest  or  indebtedness. 

"(4)  Tlie  term  'voting  securities'  includes  all  outstanding  shares  of  capital 
stock  (whether  or  not  such  siiares  have  voting  privileges),  and  includes  all  other 
outstanding  securities  the  holders  of  wiiich  under  the  terms  of  a  mortgage  deed 
of  trust  or  other  conlMiit  have  the  right  to  vote  upon  any  proposal  involved  la 
the  plan  appioved  by  tbe  oosunisfiien  under  this  title. 
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ocmouD^smr  of  bailway  pbopbbtibs 


"diolaration  of  policy 

-Sec  202  It  is  hereby  declared  to  be  the  policy  of  Congress  in  order  thM 
an  ^fquate  aid  ^Sficlent  transiKjrt^^^^^^^^  ToTu^rriz^Vnd^n^^^ 

S?  this  title  of  the  proper^^^^  ^^,rji'?ar      l^^le  m^i^iin  f^^^ 

Mv^tS^f  effective  competitioa  in  service  so  that^heprope^ 

S?ri^s  in  elch  system  shall  ultimately  be  '^J'^^^^t?^^^^ 
controUed  by  a  single  corpoHition  economy      promoted  unn^^^^^^  aup 
tions  and  wasteful  competition  ehmmated,  adequate 
Saffic  moyed  at  the  lowest  rates  compatible  ^^^^J^f^^P^^J?^^^^^ 
S^efficient  transportation  service.  J",  ^ 

out  the  unification  of  the  properties  of  ^''ll^^J'li.f'^^^^  of  section 

than  in  accordance  with  the  provisions  of  this  title     ^^^Q^f '^^fj^^'g^ 
6?i3tl»  the  enactment  of  the  railway  consohdation  act  of  1928,  shall  De  uniawiui. 

**  UNIFICATION   UNDER   AUTHORITY   OF  THIS  TITIJB 

corp^ittnX  l-rchf  e,  -le,  exchange  lease  or  oth«Jwbe  <.r  •  P^ot 

'^^Z  I'orpo"?^  merger  or  consolidation  of  two  or  more  toto  <m.  «l 

" PROCEDURE 

"Sfc  204.  (1)  Two  or  more  carriers  may  petition  th«  '^J^^^^ 
approval  o?  a  pU  to  be  cam.rf  out  UBd«  t^^^ 

SL^rcoi'^t  t^^,r^Z^"Xn..  '''^Ue  Mtion  shall  set  out  the 
plan  in  such  detail  as  the  commission  may  require. 

S  IZfCs  «*tit^'of r pi;:-  and  the  methods  by  which  it  U  to 

S2?^'toti^t3^ 

&"^il^tli;ra™  noTtl^r^a^en?^^^^^^^^^  ?he  tlder^s  of  any  other  class  of 
fh:I^.^HLTer  o,^.whicir.uch  secun^^^  ^  ^ 

'•(c)  Such  otlier  provisions  and  detaiU  not  iMOnW^i  inwi  <; 
boards  of  directors  may  deem  neoewary  or  appropriate,  or  as  tne  botuiumi 

"ACQUISITION  OF  8BCU»m«8  BY  A  OASBIBB 

"Sec  205    \ny  carrier,  in  order  to  bring  about  a  unification  through^^^^ 

ing  of  il  b>^  the  acquisition  of  ^^^-^J^XlS^S^  ffl 
d^lared  in  section  202,  may  petition       J^^^^f^i^^^^^^  other 


OONSOUIUTIOK  OF  BAHjWAT  ntOFBBTIBS 
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the  petitionkig  carrier.  Such  petition  shall  set  out  the  plan,  including  the  terms, 
methods,  and  purpose  of  the  proposed  acquisition  and  the  issue  of  any  new 
securities  that  may  be  involved  therein,  in  such  detail  as  the  commission  may 
require. 

"notice  and  hbaring 

"Sec.  206.  (1)  The  commission  shall  give  reasonable  notice  of  the  time  and 
place  for  a  public  hearing  to  each  of  the  carriers  filing,  or  joining  in  the  filing 
of  a  petition  under  this  title,  and  to  the  governor  of  each  State  in  which  is  located 
any  part  of  the  lines  of  any  such  carriers.  Such  carriers,  and  any  governor  so 
noti^,  or  any  representative  of  the  State  designated  by  him,  and  any  other 
person  having  an  interest,  shall  be  afforded  a  reasonable  opportunity  to  be  heard. 

"  (2)  In  any  proceeding  upon  a  petition  filed  under  this  title  the  commission 
may,  in  its  disOTction,  without  separate  hearing,  take  any  action  which  it  is 
authorized  to  take  under  the  provisions  of  section  20a  of  this  act;  and  in  any 
proceeding  upon  a  petition  filed  under  section  204  the  commission  may,  in  its 
discretion,  without  separate  hearing,  take  any  action  which  it  is  authorized  to 
take  under  the  provisions  of  paragraphs  (18),  (19),  or  (20)  of  section  1  of  this  act. 

**  (3)  Prior  to  or  at  the  time  a  petition  is  called  for  hearing,  but  not  thereafter 
except  for  good  cause  shown,  any  carrier  may  file  with  the  commission  an  inter- 
venor's  petition  praying  that  it  be  made  a  party  to  the  proposed  unification. 

"OBDBB  OF  THB  COMIOSSION 

"  Sec.  207.  (1)  If  the  commission  finds  that  the  provisions  of  this  title  have 
been  complied  with,  and  is  of  the  opinion,  after  such  hearing,  that  the  public 
interest  is*  adequate  and  efficient  transportation  service  and  the  policy  of  Con- 
gress herein  declared  will  be  promoted  thereby,  the  commission  shall  enter  an 
order  approving  the  plan,  on  the  terms  and  conditions  and  by  the  methods  s^ 
forth  in  the  petition,  or  with  such  modifications  thereof,  or  upon  such  terms, 
conditions,  and  methods  as  it  may  prescribe  as  necessary  in  the  public  interest. 
If  the  order  of  the  commission  (whether  or  not  any  intervenor's  petition  has 
been  filed)  imposes  as  a  condition  to  the  approval  of  the  proposed  unification 
that  a  carrier  not  joining  in  filing  the  petition  be  made  a  party  to  the  unification, 
the  carriers  filing  the  petition  may  report  to  the  eommission  the  efforts  made  by 
them  to  comply  with  the  condition:  and  if,  after  hearing,  the  commission  is  of 
opinion  that  tlie  carrier  is  to  be  made  a  party  is  insisting  on  unreasonable  terms, 
the  commission  may  revoke  or  modify  the  conditions  or  prescribe  the  terms 
on  which  the  carrier  may  be  made  a  party  to  the  proposed  unification.  In 
reaching  any  opinion  or  in  making  any  determination  in  respect  of  the  public 
interest,  the  commission  shall  not  consider  or  pass  upon  the  terms  offered  the 
holders  of  voting  securities  of  the  carriers  filing,  or  joining  in  the  filing  of,  the 
petition. 

"(2)  The  carriers  and  the  commission  shall  give  due  consideration  to  the 
inclusion  in  the  plan  of  sliort  and  weak  carriers  in  the  territory  involved;  and  in 
order  that  the  policy  declared  in  section  202  of  this  title  may  be  carried  out  the 
commission  is  directed  to  make  and  have  available  for  its  use  a  study  of  the 
short  and  w^ak  carriers. 

^'consent  of  carriers 

"Sbc.  208.  (1)  The  order  of  the  commission  under  section  207  shall  not 
become  effective  unless  the  board  of  directors  and  the  holders  of  the  voting 
securities  of  each  of  the  carriers  designated  therein,  or,  in  the  case  of  a  petition 
under  section  205,  the  board  of  directors  of  the  petitioning  carrier  consent  thereto. 

**  (2)  A  board  of  directors  of  a  carrier  shall  be  held  to  have  consented  thereto  if 
a  majority  of  the  niunber  of  auch  directors  in  office  vote  for  the  adoption  of  the 
plan  as  approved. 

"  (3)  The  holders  of  the  voting  securities  of  any  such  carrier  shall  be  held  to 
have  consented  thereto  if  at  least  two-thirds  of  the  votes  cast  by  the  bidders  of 
such  outstanding  voting  securities  who  are  present  in  person  or  by  proxy  at  the 
meeting  at  which  the  adoption  of  the  plan  is  voted  upon  are  in  favor  of  the 
adoption  of  the  plan  as  approved,  or,  in  the  case  of  a  subsidiary,  if  the  provisions 
of  paragraph  (4)  are  complied  with.  Such  votes  may.  be  cast  in  person  or  by 
proxy  at  an  annual  or  qiecial  meeting  held  and  conducted,  and  notice  of  which 
has  been  given,  in  any  manner  lawful  for  an  annual  or  special  meeting  (as  the 
ease  may  be)  of  tne  stockholders  of  such  carrier.  The  number  of  votes  which 
Any  such  holder  is  entitled  to  cast  at  any  such  meeting  shall  be  determined  as 
f<mows: 


"  (a)  The  hol(ier  of  any  such  security  entitled  to  vote  in  respect  thereof  in  the 
election  of  directors  of  the  cacrior  shall  have  the  right  to  cast  toe  same  number  of 
votes  in  respect  thereof  as  he  would  be  entitled  to  cast  in  such  eleetion. 

"  (b)  The  holder  of  any  such  security  entitled,  under  the  terms  of  a  mortgage, 
deed  of  trust,  or  other  contract,  to  vQte  in  respect  thereof  upon  any  proposal 
involved  in  the  plan  as  approved  shall  have  the  right  to  cast,  upon  the  adoption 
of  the  plan  as  approved,  the  same  number  of  votes  in  respect  of  such  security  as 
he  would  be  entitled  to  cast  upon  the  dete-mination  of  such  proposal. 

"  (c)  The  holder  of  any  share  of  outetan  ling  capital  stock  not  entitled  to  vote 
in  respect  thereof  under  subdivision  (a)  or  (b)  of  this  paragraph  shall  have  the 
ff|^  lo  east,  upon  the  adoption  ot  the  plan  as  approyed,  one  vote  in  respect  of 
such  share. 

"  (4)  In  the  case  if  any  subsidiary  all  the  voting  securities  of  which  are  held  by 
anpther  carrier,  the  holders  of  the  voting  securities  of  such  subsidiary  shall  be 
hcM  |o  have  consented  thereto  if  a  maj^ty  of  the  number  of  the  directors  of 
miell  otiier  carrier  in  office  vote  for  the  adoption  of  the  plan  as  approved. 

"(6)  A  certificate  for  each  carrier,  under  its  corporate  seal,  signed  by  its 
pre^dent  or  one  of  its  vice  presidents,  and  attested  by  its  secretary  or  an  assistant 
secretary,  and  duly  acknowledged  before  a  notary  public  by  such  president  or 
vice  president  and  secretary  or  assistant  secretary,  that  its  board  of  directors, 
and,  when  required,  the  holders  of  its  voting  secnritiop  have  so  consented,  shall 
be  filed  with  the  commission  and  shall  be  prima  facie  evidence  of  the  facts  so 
certified. 

"effective  date  of  order  of  the  commission 

"Sec.  209.  The  order  of  the  commission  approving  such  plan  shall  become 
effective  upon  the  certification  by  the  commission  that  the  board  of  directors  and 
the  holders  of  the  voting  securities  of  each  of  the  carriers  designated  therein  have 
consented  theceto  in  the  manner  provided  in  section  208. 

"effect  of  osd£b  of  tu£  commission 

"Sec.  210.  (1)  On  and  after  the  effective  date  of  the  order  of  the  commission 
approving  such  plan,  or  of  an  order  of  the  commission  (whether  entered  before  or 
after  the  enactment  of  this  title)  approving  an  acquisition  of  control,  each  carrier 
designated  in  any  such  order  sliall  have  authority  and  power  necessary  or  appro- 
priate to  carry  into  effect,  and  to  do  any  and  all  acts  necessary  or  appropiiate 
in  order  to  carry  into  eflFect,  such  plan  or  acquisition,  in  accordance  with  such 
order;  and  such  carrier  and  its  officers  and  directors  shall  be  relieved  from  the 
operation  of  the  'antitrust  laws'  as  designated  in  section  1  of  the  act  entitled 
*An  act  to  supplement  existing  laws  against  unlawful  restraints  and  monopolies, 
and  for  other  purposes,'  approved  October  15,  1914,  and  the  operation  of  the  first 
sentence  of  paragraph  (12)  of  section  20a  of  this  act;  from  all  other  restrainte  and 
prohibitions  of  any  other  law  of  the  United  States;  and  from  all  restraints  or 
prohibitions  of  the  laws  or  constitution  of  any  State  or  any  decision  or  order  of 
any  State  authority — in  so  far  as  may  be  necessary  or  appropriate  to  enable  such 
carrier  and  its  officers  and  directors  to  enter  into  and  carry  into  eflfect  such  plan, 
or  to  make  such  acquisition,  or  in  accordance  with  such  plan  to  hold,  maintain, 
and  operate  any  properties  and  exercise  any  franchises,  whether  origlnauy  its 
own  or  acquired  by  it  pursuant  to  such  plan. 

"(2)  If  the  plan  provides  for  an  acquisition  In'  or  transfer  to  one  of  the  peti- 
tioning farriers  or  another  corporation  as  referred  to  in  subdivision  (a)  of  para- 
graph (2)  of  section  208,  such  acquiring  carrier  or  corporation,  on  and  aft<^  the 
effective  date  of  the  order  of  the  commission,  shall  have  power,  in  accordance 
with  the  terms  and  conditions  and  by  the  methods,  if  any,  set  forth  in  such  order, 
to  issue,  sell,  or  exchange  securities  in  accordance  with  the  order  of  the  com- 
mission; to  hold,  maintain,  and  operate  any  properties,  and  to  exercise  any 
franchises,  acquired  by  it  pursuant  to  such  i)1an;  to  carry  on  and  to  do  any  busi- 
ness authorized  by  its  franchises,  whether  originally  its  own  or  acquired  by  it 
pursuant  to  such  plan,  and  generally  shall  have  all  other  powers  necessary  or 
appropriate  to  carry  into  effect  in  all  respects  the  plan  approved  by  the  com- 
mission. 

**  (.3)  If  the  plan  provides  for  a  corporate  consolidation  or  merger  of  two  or 
more  carrier  corporations  to  be  effected  under  the  authority  of  this  title,  such 
corporations,  on  and  after  the  effective  date  of  the  order  of  the  commission,  shall 
be  held  to  be  consolidated  or  merged,  and  the  constituent  corporations  and  the 
resulting  corporation  may  proceed  to  carry  out  the  detaila  thereof  in  accordance 
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with  such  order,  and  the  resulting  corporation  shall  have  authority  and  power 
necessary  or  i^>pi:*6priate  to  carry  into  effect,  and  to  do  any  and  all  acts  necessary 
or  appropriate  in  order  to  carry  into  effect,  such  plan,  to  exercise  its  franchises, 
and  to  transact  and  carry  on  business  in  accordance  therewith. 

"  (4)  The  entry  of  any  order  by  the  coaiihission  under  this  title  and  the  cer- 
tification by  the  commission  under  section  209  shall  be  conclusive  evidence  that 
the  carriers  designated  in  such  order,  and  their  hoards  of  directors  and  holders 
of  voting  securities,  have  ^complied  with  the  provisions  of  this  title  which  are 
applicable  to  such  carriers,  boards  of  directors,  and  holders  of  voting  securities 
and  whieh  are  conditions  precedent  to  the  entry  of  such  order  and  such  cer- 
tification. 

"  (5)  The  title  to,  or  right  or  interest  in,  real  estate,  vested  by  deed  or  otherwise 
in  any  carrier  designated  in  the  order  of  the  commission,  shall  not  be  hdd  to 
revert  or  to  be  in  any  way  impaired  by  reason  of  this  title  of  this  act  or  of  any- 
thing done  under  the  provisions  of  this  titie  of  this  act  or  an  order  the  com* 
mission  entered  thereunder. 

"effect  of  corporate  consolidation  XrNDER  THIS  TITLE 

"Sec.  211.  (1)  Upon  the  effective  date  of  the  order  of  the  commission  in  the 
case  of  a  plan  presented  for  a  corporate  consolidation  or  merger  of  two  or  more 
earrii^  coiporations  (hereinafter  referred  to  as  the  'constituent  corporations') 
into  one  corporation  (hereinafter  referred  to  as  the  'resulting  corporation'), 
effected  under  the  authority  of  this  title,  and  except  as  restricted  or  limited  in  the 
orig(inal  or  modified  joint  agreement,  or  in  the  petition,  or  in  the  order  of  the 
comiiai&sion — 

"(a)  The  resulting  corporation  shall  have  all  and  singular  the  rights,  privileges, 
powers,  immunitieB,  exemptions,  and  franchises  of  each  of  the  constituent  cor- 
porations: 

''(b)  The  restdting  corporation,  in  accordance  with  the  terms  and  conditions 
and  by  the  methods  set  forth  in  such  order,  shafi  have  power  to  issue,  sdl,  or 

exchange  securities; 

"(c)  All  property,  real  and  personal,  and  all  debts  due  on  whatever  account, 
including  stoek  subscriptions  and  other  things  in  action,  belonging  to  anv  of  the 
constituent  corporations  shall  be  held  to  be  transferred  to  and  vested  in  thef 
resulting  corporation  without  further  act  or  deed,  as  effectuahy  as  th^  were 
vested  in  the  constituent  corporation; 

"(d)  AU  debts,  Ifilbfiities,  and  duties  of  each  of  the  constituent  eorporatiops 
shall  thenceforth  attach  to  the  resulting  corporation,  and  become  and  be  its 
debts,  liabilities,  and  duties,  and  be  enforceable  against  it  to  the  same  extent  as  if - 
such  debts,  liabilities,  and  .duties  had  been  incurred  or  contracted  by  it. 

'*  (2)  In  the  case  of  any  such  consolidation  or  merger  effected  under  the  atithor- 
ity  of  this  title,  the  rights  of  creditors  and  all  liens  upon  the  property  of  any  of 
the  constituent  corporations  shall  be  preserved  unimpaired,  and  the  resp)ective 
corporations  shall  be  deemed  to  continue  in  existence  so  far  as  may  be  necessary 
to  pr^i^rve  the  same. 

"(3)  Any  action  or  proceeding  pending  by  or  against  any  sueh  constituent 
corporation  may  be  prosecuted  to  judgment  as  if  such  consolidation  had  not  been 
effected,  but  the  resulting  corporation  may,  upon  its  motion,  be  made  a  party 
thereto. 

"dxbsentiko  nEOW&r  holdbss 

"Sec.  212.  (1)  In  the  case  of  any  plan  proposed  by  two  or  more  carriers 
under  section  203,  any  holder  of  a  voting  security  issued  by  any  carrier  a  j^rty 
to  td^  plan  who  did  not  vote  for  the  adoption  of  the  plan,  may,  within  ninety 
days  after  the  annual  or  special  meeting  at  which  the  holders  of  the  voting 
securities  of  such  carrier  consented  thereto,  give  notice  in  writing  to  such  carrier 
that  he  does  not  assent,  except  that  if  any  holder  of  any  such  voting  security, 
at  the  time  such  vote  is  taken,  is  under  a  legal  disability,  and  if  at  such  time  there 
is  no  legal  representative  duly  authorized  to  vote  in  respect  of  such  security,  then 
such  notice  may  be  given  at  any  time  prior  to  the  expiration  of  ninety  days  from 
the  date  on  which  such  disability  is  removed  or  the  date  on  which  a  legal  repre- 
sentative is  duly  au^korised  to  aJct  for  such  bolder,  whichever  date  is  the  earlier. 
If  such  notice  in  respect  of  any  such  voting  security  is  not  received  by  such 
carrier  within  such  time,  the  holder  of  such  security  shall  be  held  to  have  con- 
sented to  such  order. 
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(2)  Anv  voting  security  issued  by  any  carrier,  a  party  to  a  plan  under  section 
203.  and  held  by  any  such  nonassenting  holder  who,  under  the  terms  under  which 
such  security  was  issued,  the  charter  or  articles  of  incorporation  ^^^^^^^h  carrier, 
or  the  provisions  of  Uw  applicable  thereto,  is  not  bound  by  the  vote  by  which  the 
plan  was  adopted,  shall,  if  the  plan  involves  the  retirement  of  las 
surrender  of  his  security  in  exchange  for  any  other  security,  be  purchased  by 
the  corporation  which  is  to  manage  and  operate  and  own  or  control  the  properties, 
or  if  for  any  reason  not  so  purchased,  shall  be  acquired  by  condemnation  by 
such  corporation,  in  accordance  with  the  provisions  of  section  213. 


tt 
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Sec  213.  (1)  The  corporation  authorized  to  acquire  by  condemnation  the 
securities  of  anv  nonassenting  holder,  under  the  provisions  of  section  21^,  shau, 
unless  the  secunties  are  purchased  pursuant  to  section  212,  institute  proceedings^^ 
in  the  United  States  district  court  for  a  judicial  district  within  a  State  m  which 
the  carrier  which  issued  the  securities  is  chartered,  for  the  condemnation  ot  such 
securities.  Thereupon  the  court  shall  transmit,  under  its  seal,  the  Petition,  or  a 
copv  thereof,  to  the  Interstate  CJommerce  Commission,  for  an  inquiry  and  report 
to  the  court  of  the  just  compensation  to  be  paid  therefor.  w  • 

''(2)  If  such  corporation  fails  to  purchase  or  to  institute  and  maintain  con- 
demnation proceedings,  any  such  nonassenting  holder  or,  if  under  a  legal  ajsabiUty 
his  legal  representative,  may,  after  the  expiration  of  six  months  from  the  date 
on  which  notice  to  the  carrier  was  given,  in  accordance  with  paragraph  (l)  ot 
section  212,  institute  in  his  behalf  proceedings  for  the  condemnation  by  the 
corporation  of  the  voting  securities  held  bv  him.  Such  proceedings  shall  be  had 
in  the  court  which  would  have  had  jurisdiction  of  such  proceedings  ij^nstituted 
by  the  corporation.   AU  costs  attaching  to  such  piooeediiigi  shaU  be  assessed 

against  the  corporation.  .   .  4.^.^ 

"  (3)  Anv  corporation  autliorized  by  an  order  of  the  commission  entered  under 
this  title  to  acquire  any  property  other  than  securities,  or  any  nght  or  interest 
in  any  such  property,  held  or  enjoyed  without  power  of  assignment  or  transfer, 
may  institute  proceedings  in  the  United  States  District  Court  for  the  judicial 
district  in  which  such  property  is  located,  or  of  which  the  owner  of  ^^^h  progerty 
riaht.  or  interest  is  an  inhabitant,  for  the  condemnation  of  such  property,  nght, 
or  interest.  Thereupon  the  court  shall  transmit,  under  its  seal,  the  petition 
or  a  copy  thereof,  to  the  Interstate  Commerce  Commission,  for  an  inquiry  and 
report  to  the  court  of  the  just  compensation  to  be  paid  therefor.  If  such  prop- 
erty is  located  in  the  District  of  Columbia,  application  may  be  made  to  the 
Suprwe  Court  of  the  District  of  Columbia.     ,   ,    ^  ^     ^    r  +1  „  njo 

''(4)  The  United  States  District  Courts  and  the  Sypreme  Court  of  the  Dis- 
trict of  Columbia  are  hereby  given  jurisdiction  to  hear  and  determine  proceed- 
inira  for  codenmnation  instituted  under  this  section,  and  to  enter  appropriate 
orders  of  condemnation  therein,  and  it  shall  be  the  duty  of  the  commission,  upon 
receipt  of  any  such  petition,  or  a  copy  thereof,  from  any  Fuch  court,  to  ascertain 
the  just  compensation  to  he  paid  for  any  such  securities,  or  any  such  property, 
right,  or  interest,  and  to  report  thereon  to  the  court.^ 

"  (5)  The  practice,  pleadings,  forms,  and  modes  of  procedure  for  proceedings 
for  eondemnation  under  this  section  shall  conform  as  neariy  as  may  be  to  the 
practice,  pleadings,  forms,  and  modes  of  proceedings  in  suits  in  equity^ 
powers  if  the  courts  of  the  United  States  to  prescribe  rules  for  proceedings  shall 
apply  to  proceedings  for  condemnation  under  this  section  to  the  same  extent 
as  thev  apply  to  svSts  in  equity;  except  that^ 

"  (a)  Ml  or  any  number  of,  the  nonassenting  holders  of  voting  securities  issued 
by  any  one  carrier,  or  then:  legal  representatives,  may  be  jointed  m  one  proceed- 

"*^^(b)  Notice  of  any  such  petition  shall  be  given  the  holders  of  the  securities, 
or  their  legal  representatives,  or  the  owners  of  the  property  or  the  right  and 
interest  therein  to  be  condemned  either  by  personal  service,  or,  if  for  good  cause 
shown  permitted  by  the  court,  by  publication  at  l«tf t  once  a  week  for  f  oursuc- 
oessive  weeks  in  a  newspaper  published  in  the  judicial  district  or  m  the  Dwtnct 

of  Columbia  (as  the  case  may  be) ;  ^    ^    ^     ^   u  n  u     tr^^A^  ^o^h 

"(c)  Reasonable  notice  and  opportunity  to  be  heard  shall  be  afiforded  each 

such  holder,  legal  representative,  or  owner  by  the  commission,  in  such  manner 

as  the  commisston  or  the  court  may  prescribe;  ^     ,  j  j 

*' (d)  The  report  of  the  commission  shall  be  treated  by  the  court  and  proceeded 

on  in  the  «i"mi>  manner  as  the  report  of  a  master  in  chancery  in  a  suit  m  equity. 
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"  (6)  Upon  the  payment  of  the  amount  of  the  award,  or  in  the  case  of  refusal 
to  receive  the  amount,  then  upon  the  deposit  thereof  with  the  clerk  of  the  court, 
the  security  or  property  or  the  right  or  interest  therein  shall  be  held  to  be  trans- 
ferred to  the  petitioning  carrier  or  corporation  and  to  have  become  its  security 
property,  right,  or  interest.  In  case  of  failure  to  pay  the  amount  awarded  within 
six  months  after  the  judgment  or  decree  making  the  award  has  become  final  and 
upon  the  deposit  with  the  clerk  of  the  court  of  such  security  properly  assigned  or 
the  documents  properly  transferring  such  property,  right,  or  interest,  final  proc- 
ess to  execute  the  award  may  be  had  by  writ  of  execution  in  the  form  used  by  tlMi 
court  in  suits  of  common  law  in  actions  ot  asBumpsit. 

"taxation 

"Sec.  214.  No  tax  shall  be  levied  or  collected  under  any  revenue  law  of  the 
United  States,  or  by  or  under  the  authority  of  any  State  or  any  political  sub- 
division thereof,  in  respect  of  any  issuance,  sale,  delivery,  or  transfer  of  any 
seeurity  or  any  agreement  to  sell,  or  memorandum  of  sale  of,  any  security,  or 
any  grant,  assignment,  transfer,  or  other  conveyance  of  any  interest  in  real  or 
personal  property,  in  respect  of  the  incorporation  or  reincorporation  of  any  car- 
rier, or  in  respect  of  any  other  means  or  proceeding  necessary  or  appropriate  to 
carry  a  unification  into  effect,  if  in  pursuance  of  a  unification  approved  by  the 
commission  under  this  title.  Gain  from  the  sale  or  other  disposition  of  property, 
or  income  from  anv  distribution,  in  connection  with  any  such  unification,  shall 
not  be  subject  to  tax  by  or  under  the  authority  of  any  State  or  any  political 
subdivision  thereof.  Any  such  unification  shall  be  held  to  be  a  reorganization 
within  the  meaning  of  that  tern  as  used  in  Part  I  of  Title  II  of  the  revenue  act 
of  1926. 

"application  of  existing  laws 

"Sec.  215.  (1)  The  provisions  of  section  20a,  other  than  those  of  paragraph 
(10),  shall  not  apply  to  any  issuance  of  securities,  or  the  assumption  of  aiiy 
obUgation  or  liabiUty  in  respect  of  any  securities,  if  authorized  by,  and  in  accord- 
ance with  ^  tenns  and  conditions  <»,  an  order  of  the  commisdon  issued  under 
this  title  ai^roving  a  plan. 

"(2)  The  provisions  of  paragraplis  (18).  (19),  and  (20)  of  section  1  shall  not 
apply  to  any  extension,  enlargement,  or  abandonment  of  properties,  if  authorized 
by,  and  in  acoordanoe  witii  the  terms  and  conditions  of,  an  order  issued  by  the 
commission  under  this  title,  approving  a  plan,  nor  shall  such  paragraphs  apply 
to  any  construction,  acquisition,  or  operation  of  lines  or  transportation  over  such 
lines,  in  pursuance  of  the  extension,  enlargement,  or  abandonment. 

"  (3)  Any  of  the  evidence  included  in  the  record  of  the  commission  in  its  pro- 
ceedings under  paragraph  (12),  (4),  or  (5)  of  section  5  and  any  abstract  or  written 
materials  made  by  the  commission  and  based  upon  such  evidence,  shall  be  pre- 
served and  shall  be  available  to  and  may  be  used  by  the  commission  in  its  pro- 
ceedings upon  a  petition  filed  under  this  title;  but  any  such  evidence,  abstract, 
or  materials  so  used  shall,  by  reference  or  otherwise,  be  made  a  part  of  its  record 
in  such  proceedings. 

"  Sec.  216.  Paragraph  (2)  of  section  5  of  the  interstate  commerce  act  is  amended 
by  adding  at  the  end  thereof  the  following  new  sentence:  *If  an  application  under 
this  paragraph  proposes  an  acquisition  authorized  under  the  provisions  of  Title 
II  of  this  act,  the  commission  may,  if  it  is  of  opinion  that  the  public  interest  so 
requires,  make  it  a  condition  of  its  further  consideration  of  the  application  that 
the  applicant  conform  to  and  proceed  under  the  provisions  of  such  title.' 

"Sec.  217.  Upon  the  expiration  of  seven  years  from  the  passage  of  the  rail- 
way consolidation  act  of  1928,  it  shall  be  the  commission  to  report  to  Congress 
the  extent  to  which  unifications  have  taken  place  in  accordance  with  such  act, 
and,  in  the  light  of  conditions  then  existing,  its  recommendations  as  to  further 
proceedings. 

"Ssc.  218.  Paragraphs  (4),  (6),  and  (6)  of  section  5  are  hereby  repealed. 

**8«PARABtl*ITT  OF  ^AOVISIONS 

"Sec.  219.  If  any  provision  of  this  title  is  declared  unconstitutional,  or  the 
application  thereof  to  any  person  or  circumstances  is  held  invalid,  the  validity 
of  the  remainder  of  the  title  and  of  the  application  of  such  proviidon  to  otlM»r 
persons  and  circumstances  sbatt  not  be  affected  thereby. " 

SHOUT  TITLB 

Sec.  2.  This  act  may  be  cited  as  the    Railway  consolidation  act  of  1928," 


8  oMio&LtojMant  OF  BAtuwAY  noPttnmB 

The  Chaibman.  The  committee  will  come  to  order.  This  is 
Monday  morning  and  it  is  a  little  difficult  to  get  the  Senators  to 
attend,  because  they  desire  to  answer  their  correspondence.  We 
have  five  here  at  this  time,  and  while  that  number  will  be  considered 
as  constituting  a  quorum,  it  takes,  under  the  rules  of  the  committee, 
seven  members  before  a  vote  can  be  had  on  any  question.  Under, 
the  circumstances  I  shall  not  wait  longer  but  will  proceed. 

Mr.  Commissioner  Hall,  representing  the  Interstate  Conunerce 
Commission,  will  be  the  first  witness.  Mr.  Hall  is  not  in  the  best  of 
health  and  desires  to  conclude  his  remarks  this  morning,  if  that  is 
possible,  and  therefore  we  will  give  him  the  right  of  way. 
li^Mr.  Thom.  Mr.  Chairman,  before  Mr.  Hall  beeins  his  testunony 
I  should  like  to  explain  that  on  the  3d  of  last  March  Mr.  Parker, 
chairman  of  the  House  Committee,  introduced  in  the  House  «a 
amended  bill  diflPering  from  hk  previous  bill  introduced  by  the  intro- 
duetioti  of  certain  amendments  which  had  been  tentatively  consid- 
ered by  the  House  crannittee,  and  he  made  an  address  which  was 
puWdbed  in  the  Congressional  Record  in  which  he  invited  study  of 
that  latest  Wll  and  any  criticisms  or  suggestions  that  might  occur 
to  anyone  in  reepeot  to  it—all  to  be  done  within  the  vacation  of 

Congress.  i.  ,    *  r 

As  soon  as  that  was  done  the  law  conmaittee  of  the  Association  of 
Railway  Executives  undertook  that  study.  That  committee  con- 
sists of  about  35  or  40  general  counsel  of  the  several  railroads  of  the 
country,  and  they  appointed  a  drafting  committee  to  study  the  sub- 
ject and  to  report  back  its  suggestions  to  the  law  committee. 

The  Chairman.  Had  not  that  committee  given  previous  ccmsid- 
oration  to  this  question  time  and  again? 

Mr.  Thom.  Oh,  yes;  but  this  was  a  new  suggestion. 

That  drafting  committee  consisted  of  Judge  lovett,  of  the  ihuM 
Pacific,  with  whom,  as  gencfl^al  counsel,  Mf.  H.  W.  Clark  acted; 
Mr.  Bledsoe,  of  the  Atchison;  Mr.  Cary,  of  the  New  York  Central, 
durmg  whose  a^seace  for  a  time  Mr.  A.  H.  Hania  of  that  wmfm^ 
acted;  Mr.  Blab,  of  tlie  Southwn  Pacific,  and  myself. 

We  studied  the  subject  as  thoroughly  as  we  could  and  on  the 
ISA  day  of  November  made  a  report  to  the  law  committee.  The 
report  of  the  drafting  committee  was  somewhat  amended,  not  in  any 
essential  particulars,  and  thereupon,  when  Senator  Fess  introdiiced 
his  bill  at  this  session,  I  undertook  to  have  a  print  made  of  the  Fess 
bill  with  the  amendments  suggested  by  the  law  committee,  inclosing 
in  brackets  that  part  of  the  Fess  bill  which  we  suggested  sliould  be 
amended  and  in  italics  that  part  of  it  which  we  suggested  should 
be  added.  That  was  accompanied  by  a  clean  print  of  the  bill  as 
it  would  read  if  all  those  suggestions  were  accepted. 

I  have  that  print  here  and  wisli  to  introduce  it  for  the  considera- 
tion of  the  committee  and  would  say  that  1  have  furnished  copies 
of  tliat  bill  to  the  Interstate  Commerce  Commission,  tO  the  NatMSHal 
Industrial  Traffic  League,  to  the  Short  Line  Raihroad  Associatioii, 
and  to  anybody  else  that  seemed  interested  in  the  matter,  so  that 
it  has  been  in  circulation  some  time  and  has  been  vSkder  conaid^a- 
tkm  by  these  various  interests.  I  brou^t  25f  copes  here  mm 
morning  and  will  be  glad  t6  kav9  them  premated* 
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<  (Th»  document  relerred  to  is  as  lellewe:) 

S.  4892.  Railway  Consolidation'  Bill  Showing  Amendments  PaofOiUD  by 
TH£  Law  CoMi^TW,o|r  vwa  Aasociation  ow  ^JauwAr  Exkcutivks  Noyem- 

[Note. — Matter  proposed  to  be  strkkeii  out  is  shown  in  £  J.    Matter  proposed 

to  be  inserted  is  shown  in  itaUet] 

[S.  4892,  Sixty-ninth  Congress,  second  session] 
▲  BILL  To  im»notc  tbe  nnifliaitioa  of  OBRieta  fniagtil  iu  intonate  oommeroe,  and  for  other  nffwat 

Be  it  enacted  hy  Ute  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  interstate  commerce  act,  as  amended,  is 
l^mended — 

(1)  By  inserting  after  the  enacting  clause  thereof  the  following  heading: 

"Title  I. — &BoifLA'noN  of  Oabsibbs'' 

(2)  By  adding  at  the  end  of  such  act  a  new  title  to  read  as  foUows: 

"Title  II. — UNiiicATiON  of  Oabbibbs] 

amended  by  inserting  after  the  enacting  clause  thereof  the  following  heading: 

**  TiTLM  L — RmouLATOMY  P»ortamr9—09MB9^  " 

Sec.  2.  The  interstate  commerce  act,  as  amended^  is  amended  by  adding  at  the  end 
tim§^  a  new  lUle  to  read  as  feUows: 

"  Tit  LB  II, — Rmoulatoey  Pjtovisioira — Unification  of  CAjtMisxs 

."definitions 

''Sec.  201.  As  used  in  this  title— 

"(1)  The  term  interstate  or  foreign  commerce'  means  commerce  between 
any  place  in  a  State,  Territory,  or  possession  of  the  United  States,  or  the  District  of 

Columbia,  and  any  plac;^  outside  thae(^;  or  between  points  within  the  same 
State[,  Territory,  or  possession,]  or  within  the  District  of  Columbia,  but  through 
any  place  outside  thereof ;  or  within  [any  Territory  or  possession  or  J  the  District 
of  Columbia. 

"(2)  The  term  'carrier'  [means — 

"(a)  A  J  means  (a)  a  common  carrier  engaged  in  the  transportation  in  inter- 
state or  foreign  commerce  of  passengers  or  property  wholly  by  railroad  or  partly 
by  railroad  any  partly  by  water,  within  the  oontiDenial  United  States,  subject  to 
Title  I  of  this  act; 

["  (b)  A  corporation  having  power  to  eagB^B,  or  owning  property  used  or  held 
for  use,  in  such  transportation.  J 

"  (&)  A  railroad  or  terminal  corporation,  even  though  not  engaged  in  such  trans- 
portation, which  otons  property  used  or  hdd  for  use  in  sudi  transportation;  and 

(c)  A  corporation  organized  to  effect  a  unification  under  this  title  and  for  the 
purpose  of  engaging  in  transportation  by  railroad  subject  to  this  act;  but  d4}es  not 
include  sleeping-car  companies  or  exprees  companies. 

"(3)  The  term  'securities'  includes  shares  of  capital  stocks,  bondt,  or  other 
evidences  of  interest  or  indebtedness  issued  by  a  carrier. 

^"(4)  The  term  ['voting  securities'  includes]  *  stock'  means  all  outstanding 
suaras  of  capital  [stock  (Jstock,  whether  or  not  such  shares  have  voting  privi- 
leges. [),  and  includes  all  other  outstanding  securities  the  holders  of  which  un<ter 
the  terms  of  a  mortgage  deed  of  trust  or  other  contract  have  the  right  to  vote 
upon  any  proposal  involved  in  the  plan  approved  by  the  commiaaion  under 
thiitllla. 

"deolaratidn  of  folict 

"Sec.  202.  It  is  hereby  declared  to  be  the  policy  of  Congress,  in  order  that  an 
adequate  and  efficient  transportation  service  may  be  maintained  in  the  United 
otates  and  necessary  weak  and  short  lines  be  preserved,  to  authorise  and  encourage 
the  unification,  through  any  method  specified  in  section  203,  204,  or  205  of  tms 
title,  of  the  property  of  carriers  into  a  number  of  stoong,  efficient,  and  well- 
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balanced  systems  which  will,  as  far  as  practicable,  maintain  thfi^MurtiBg  routes 
ciSniie  s  of  trade  and  commewe,  and  preserve,  as  between  themselves  the 
^v^S^  ot  \a^yl  competition 'in  service,  so  that  the  properties  of  the 
JS^rflTfichTstem  shall  ultimately  be  managed  and  operated  and  owned 
T^iitrolledbv  a  single  corporation,  economy  be  promoted,  "nncwwf^^^^ 
cltions  ai^d  w^teful  compeU^^^  f&niiimtad,  better  service  ■Horded,  wid  the 
Siffi^ii^  lSt1^4owe8t  compatible  with  the  maintenance  of  adequate 
^^efS^t^;^or?rtion  service.  In  order  that  this  policy  may  ^^^^ 
JSt  the  unificatioi  of  the  properties  of  carriers,  directly  or  indirectly,  otiierwlse 
than  n  accur^^^^^  with  the  ^^visioi^  of  this  tttteor  of  P^^P^oi^^J^'"^ 
tion  6  aftCT  the  enactment  of  the  raiboad  consolidation  act  of         snau  oe 

unlawful.1  **Authoniy  for  Unifications 

*'Sec  i02,  (1)  The  unificaHon  ikrovgh  any  method  or  proe^dwe  provided  for 

in  this  title,  of  earners  or  woperty  of  carriers  is  hereby  ^^''^^^^^^  .J"^*^^^ 
mission  shall  carry  out  the  provisiom  of  this  title  m  ^^^J^"^^"" ^^^^^^ 
will  vrotect  the  imblic  interest,  preserve  necessary  weak  er  sHort  MUM,  prpeem  ony 
^ndaXsLmim  cc^rrier  competition  in  service  in  cases  where  such  com- 

SSwion  irSed  ^  to  the  public  interest,  and  brir^g  about  uliima^y 

l^tlZbUstmmi  of  a  nurr^bcr  of  strong,  ejioient,  and  well  Y''::^tZo^o 
lated  to  facilitate  simplified  and  more  effective  regvlation,  to  promote  ^'^omy.  to 
anm-d  bm^^  asfarae  praeHcable  the  existing  routes  arid  channels 

^%id^  cof^^  eliminate  unnecessary  duplications  and  wasteful  competi- 
t^^T^id!Te  advantages  of  competition  between  the  syslemsso  establM 

The  unification  of  carriers  or  any  of  th4  radway  properties  of  carrurs 
dire^y  or  indirectly,  aftJr  the  enactment  of  the  ratlway  consolidation  act  of  J  928 

unlawful,  unless  s^ich  unification  is  in  accordance  unth  the  provisions  of  th^ 
Utkarwith  an  order  of  the  commission  under  paragraph  ^2)  of  section  6;  but  the 
^IZ^of  this  title  shall  not  be  heldto  prohibiL  inJ^J^^^  teTca^^Honll 
f erred  bu  State  authority  and  in  aeeordanoe  wUh  StaU  law,  (a)  the  (^fQ^^f^tion  oy 
^^y  cai^^  V  securities  issued  hy  another  carrier  in  an  amount  not  J'^iJ^J'^J^ 
^l^e  control  of  such  other  earner,  or  (6)  the  oc^jmtiOH 

'ipcuritie^  Issued  by  another  carrier  of  which  control  has  been  prmnously  lawjuuy 
>     c)  the  farmoHon  of  a  subsidiary  corporaHon,  and  the  acquisition  of 
X  any       of  the  securities  thereof,  for  the  construction,  use,  ownership,  or  control 
of  branches,  terminals,  or  other  property, 

"maWCATION  UNDER  AOTHOBITT  OF  THIS  TITUB 

''Sfc  '>03  (1)  In  order  to  bring  about  such  unification,  two  or  more  cwriere 
shaU  have  power  to  agree  on  a  plan  therefor  to  be  carried  out  under  the  authority 

^"?2?  iSe  Dlan  may  provide  for  one  or  more  of  the  following; 

"  (a)  Aracaui'^ition  bv  or  transfer  to  one  of  the  petitioning  earners  or  [another 
corDoration¥  J  anro"/ief  carrier,  by  purchase,  sale,  exchange,  tease,  or  otherwise, 
o^^  or  a  part  o?X  ri^^  to  <H)4rate  aU  or  a  part,  of  the  properties  and  franchises 
2f  S^e  or  mo?e  carriers,  and  ifTdesired,  the  disposition  of  aU  or  a  part  of  the  re- 

'^(^;;^""™  of        pr^perHee,  rights,  and 

/ranc^U  orctwrj  o«^or  more'-carriew  into  one  of  the  petftioning  carriers  or  any 

''^^'Tcrf  of      properties,  rights,  and  franchises  of  two  or 

"^i'^iriA^  ,        C3,le,3  exchange 

teai,  or  otherwise,  issued  by  a  carrier,  if  ^«^"^«^^t^«",;%PfTr^^ 
made  as  part  of  a  plan  to  effect  a  unification  [under  subdivision  (a)  or  (b)  of  this 

^if)^^}ihina  in  this  tiUe  shaU  be  construed  to  authorize  or  provide  for  the  crea- 
lion  d<r^^  Tndirectl^,  of  any  Federal  or  National  corporation;  and  aU  the 
^erTrinll.  privL^^^^  granted  by  this  act  to  any  corporation  now 

^Mna  or  hereafter  created  are,  and  shall  be  deemed  to  be,  supplemeritary  and  tn 
STo.^^r^  0/,  the  powers,  righU,  privileges,  and  franchises  o^^ 

^Zp^ie^  9fSSS£by  Us  ckkrter,  exieting  under  the  laws  by  virtue  of  ^hich 
it  was  or  may  be  created. 


OOirSQLIDATION  OF  BAILWAT  PB0PBBTIB8 


11 


[procbdubb]  ** joint  aoeeemknt  awl  petition 

"SEcj204.  (1)  Two  or  more  carriers  may  petition  the  commission  for  the 
approval  of  a  plan  to  be  carried  out  under  the  authority  of  this  title  if  the  boards 
of  directors  of  such  carriers  have  [entered  into]  authorized  a  Joint  agreement, 

under  their  respective  corporate  seals,  proposing  such  plan.    The  peition  shall 
set  out  the  plan  in  such  detail  as  the  commission  may  require.    Any  such  peti- 
tion or  plan  may  be  amended  at  any  time  by  leave  of  the  commission. 
"  (2)  Such  joint  agre^ent  shall  set  out — 

"  (a)  The  terms  and  conditions  of  the  plan  and  the  methods  by  which  it  is  to 
be  effected. 

*'(b)  A  statement  of  the  financial  plan  and  of  the  sesurities,  if  any,  to  be 
authorised  and  to  be  issued  in  carrying  out  such  plan,  the  substantial  rights, 
privileges,  powers,  and  immunities  granted  or  denied  the  holders  of  one  class  of 
shares  that  are  not  equally  granted  or  denied  the  holders  of  any  other  class  of 
shares,  and  the  terms  on  which  such  securities  are  to  be  issued. 

"  (c)  Such  other  provisions  and  details  not  inconsistent  with  this  [act]  title  as 
the  boards  of  directors  may  deem  necessary  or  appropriate,  or  as  the  conunission 
mav  require. 

(3)  Any  such  joint  agreement  shall  be  held  to  be  [entered  into]  authorized  bv 
the  board  of  directors  of  any  such  carrier  if  a  majority  of  the  number  of  such 
directors  in  office  vote  therefor. 

(4)  A  copy  of  the  joint  agreement,  entered  into  in  accordance  with  the 
provisions  of  this  section,  shall  be  filed  as  a  part  of  the  petition. 

"acquisition  of  BBCiminES  BT  A  CABBIEB 

"Sec.  205.  (i)  Any  carrier,  in  order  to  bring  about  a  unification  through  [the 
securing  of  control  by]  the  acquisition  of  securities,  [in  accordance  with  the  policy 
declared  in  section  202,]  may  petition  the  commission  for  the  approval  of  a 
plan  to  be  effected  by  the  acquisition  by  such  carrier  of  securities  issued  by  any 
other  carrier  or  carriers,  if  such  plan  has  been  adopted  by  the  board  of  directors 
of  the  petitioning  carrier.  Such  petition  shall  set  out  the  plan,  including  the 
terms,  methods,  and  purpose  of  the  proposed  acquisition  and  the  issue  of  any 
new  securities  that  may  be  involved  therein,  in  such  detail  as  the  commission 
may  require.  Such  plan  shall  be  held  to  be  adopted  by  the  board  of  directors  of  the 
petitioning  carrier  if  a  majority  of  the  number  of  such  directors  in  office  vote  therefor, 

"  {2)  The  commission  may,  upon  the  application  of  any  carrier  which  is  the  owner 
of  any  of  the  securities  issued  by  another  carrier,  and  after  hearing,  by  order  approve 
and  authorize  the  acquisition  of  additional  securities  issued  or  to  be  issued  by  such 
other  carrier,  under  mch  rules  and  regulations  and  for  s%tch  considere^tion  and  on  such 
terms  and  conditions  as  U  tnay  prescribe. 

"notic£  and  hearing 

"Sec.  206.  (1)  The  commission  shall  give  reasonable  notice  of  the  time  and 
place  for  a  public  hearing  to  each  of  the  carriers  filing,  or  joining  in  the  filing  of, 
a  petition  under  this  title,  and  to  the  governor  of  each  State  in  which  is  located 
any  part  of  the  lines  of  any  of  such  carriers.  Such  carriers,  and  any  governor  so 
notified,  or  any  representative  of  the  State  designated  by  him,  and,  subject  to 
such  rules  as  the  commission  may  prescribe,  any  other  person  having  an  intmety 
shall  be  afforded  a  reasonable  opportunity  to  be  heard. 

"  (2)  In  any  proceeding  upon  a  petition  filed  under  this  title  the  commission 
may,  at  its  discretion,  without  separate  hearing,  take  any  action  which  it  is  author- 
ized to  take  under  the  provisions  of  section  20a  of  this  act;  and  in  any  proceeding 
upon  a  petition  filed  under  section  204  the  commission  may,  in  its  discretion, 
without  separate  hearing,  take  any  action  which  it  is  authorized  to  take  under 
the  provisions  <rf  paragraphs  (18),  (19),  or  (20)  of  section  1  of  this  act. 

"  (3)  Prior  to  or  at  the  time  a  petition  is  called  for  hearing,  but  not  thereafter 
except  for  good  cause  shown,  any  carrier  may  file  with  the  commission  an  inter- 
vener's petition  praying  that  it  be  made  a  party  to  the  proposed  unification. 

''OBDBR  or  THB  COMMISSION 

[''Sec.  207  (1)  If  the  commission  finds  that  the  provisions  of  this  title  have 
been  complied  with,  and  is  of  the  opinion^  after  such  hearing,  that  the  public 
interest  is  adequate  and  efficient  transporation  service  and  the  poUcy  of  Congress 
herein  declared  will  be  promoted  thereby,  the] 
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"jSec.  1^7.  {!)  Iff  after  such  hearing^  the  commi$9ion  U  (4  the  opinion  that  the 

proposed  unification  will  he  in  accordance  with  the  provisions  of  section  202,  and 
finds  that  such  provisions  of  this  title  as  are  conditions  precedent  to  the  entry  of  the 
order  have  been  complied  iviih,  the  commiaaion  shall  enter  an  order  approving  the 
itoi,  on  the  terms  and  conditions  and  by  the  method!  let  forth  in  the  petition,  or 
with  such  modifications  thereof,  or  upon  such  terms,  conditions,  ana  methods, 
as  it  mav  prescrfbe  as  necessary  in  the  public  interest!.],  and  also,  if  the  commis- 
sion shall  find  upon  objection  of  a  stockholder  of  a  carrier,  a  party  to  the  proposed 
vUm  of  unificaHorit  that  certain  terms  and  conditions  of  said  plan  subject  such  stock- 
nMer  to  undue  or  unreasonable  prejudice,  then  with  such  modifications  of  the  plan, 
or  upon  such  terms,  conditions  and  methods,  as  it  may  prescribe  as  necessary  to 
remove  or  correct  such  prejudice.  If  the  order  of  the  commission  (whether  or  not 
any  intervenor's  petiuon  has  been  filed)  imposes  as  a  condition  to  the  approval 
of  the  proposed  unification  that  a  carrier  not  joining  in  filing  the  petition  be  made 
a  party  to  the  unification,  the  carriers  filing  the  petition  may  rej^ort  to  the 
commission  the  efforts  made  by  them  to  comply  with  the  condition;  and  if,  after 
hearing,  the  commission  is  of  opinion  that  the  carrier  that  is  to  be  made  a  party 
is  instating  on  unreasonable  terms,  the  commission  may  revoke  or  modify  the 
condition  [or]  or,  if  requested  to  do  so  by  such  carrier,  may  prescribe  the  terms  on 
which  the  carrier  may  be  made  a  part:^  to  the  proposed  unification.  [In  reaching 
any  opinion  or  in  making  any  determination  m  respect  of  the  public  interest,  the 
commission  sh^  not  consider  or  pass  upon  the  terms  ofTc  red  the  holders  of  voting 
■ecurities  of  the  carriers  filing,  or  joining  in  the  filing  of,  the  petition.] 

"(2)  The  carriers  and  the  commission  shall  give  due  consideration  to  the 
inclusion  in  the  plan  of  short  and  of  weak  carriers  in  the  territory  involved;  and 
in  order  that  [the  policy  declared  in]  the  provisions  of  section  202  [of  this  title] 
may  be  carried  out,  the  commission  is  directed  to  make  and  have  available  for 
its  use,  a  study  of  the  short  and  weak  carriers,  but  mUhout  postponing  for  the 
purpose  of  any  general  study  the  consideration  of  and  action  upon  any  plan  proposed 

widhr  this  title.  .       . ,  ,  , 

**(5)  The  issue  of  securities  under  or  in  connection  with  any  plan  of  corporate 
consolidation  or  merger  shall  be  subject  to  the  provisions  of  section  20a  of  this  act, 
but  such  provisions  may  be  administered  as  provided  in  paragraph  {2)  of  section  206. 

**{4)  The  commission  may  from  time  to  time,  for  good  cause  shown,  upon  the 
petition  of  a  carrier  {or  of  its  successor  in  interest)  which,  under  Oie  plan,  acquires 
the  property  of  another  carrier,  make  such  orders,  supplemental  to  any  order  issued 
under  this  title,  cts  it  may  deem  necessary  or  appropriate. 

''CONSBNT  OW  GABBUBS 

"Sec.  208.  (1)  The  order  of  the  commission  under  section  207  shall  not  become 
effective  unlesa-the  board  of  directors  and  the  holders  of  the  [voting  securities] 
stock  of  each  of  the  carriers  designated  therein,  or,  in  the  case  of  [a  petition 
under  section  205,  the  board  of  directors  of  the  petitioning]  an  acquisition  of 
securities  under  section  205  or  under  subdivision  (d)  of  paragraph  {2)  of  section  203, 
the  hoard  of  directors  of  the  acquiring  carrier,  consent  thereto. 

"  (2)  [A]  The  board  of  directors  of  a  carrier  shall  be  held  to  have  consented 
thereto  if  a  majority  of  the  number  of  such  directors  in  office  vote  for  the  adop- 
tion of  the  plan,  as  approved.  ,      ,  „  , 

*'  (3)  The  holders  of  the  [voting  securities]  stock  of  any  such  carrier  shall  be 
held  to  have  consented  thereto  if  at  least  j[two  thirds  of  the  votes  cast  by  the 
holders  of  such  outstanding  voting  securities  who  are  present  in  person  or  by 
proxy  at  the  meeting  at  wliich  the  adoption  of  the  plan  is  voted  upon,  are]  a 
maiority  of  the  votes  to  which  the  holders  of  all  outstanding  shares  of  capital  stock 
art  enkUed  are  cast  in  favor  of  the  adoption  of  the  plan  as  approved  [or,  in  the 
case  of  a  subsidiary,  if  the  provisions  of  paragraph  (4)  are  comphed  with]. 
Such  votes  may  be  cast,  in  person  or  by  proxy,  at  an  annual  or  special  meeting 
held  and  conducted,  and  notice  of  which  has  been  given,  in  any  manner  lawful 
for  an  annual  or  special  meeting  (as  the  case  may  be)  of  the  stockholders  of  such 
carrier.  The  number  of  votes  which  any  such  [holder]  stockholder  is  entitled  to 
cast  at  any  such  meeting  shall  be  determined  as  follows; 

"(a)  Tlie  holder  of  anv  such  [security]  stock  entitled  to  vote  in  respect 
thereof  in  the  election  of  directors  of  the  carrier,  ahall  have  the  right  to  cast  the 
same  number  of  votes  in  respect  thereof  as  he  would  be  entitled  to  cast  in  such 
election,  except  that  there  shall  be  no  right  of  cumulative  voting. 

["  (b)  The  holder  of  any  such  security  entitled,  under  the  terms  of  a  mortgage, 
deed  of  trust,  or  other  contract,  to  vote  in  respect  thereof  upon  prapoaal 


involved  in  the  plan  as  approved  shall  have  the  right  to  cast,  upon  the  adoption 
of  the  plan  as  approved,  the  same  number  of  votes  in  respect  of  such  security  as 
he  would  be  entitled  to  cast  upon  the  determination  of  such  proposal.]  ^ 

»'[(c)](6)  The  holder  of  any  ahare  of  outstanding  capital  stock  not  entitled 
to  vote  in  respect  thereof  under  subdivision  (a)  [or  (b)]  of  this  paragraph  shall 
have  the  right  to  cast,  upon  the  question  tif  the  sAopUon  of  the  plan  as  approved, 
one  vote  in  respect  of  eac/i  such  share.  ,    i..  ».       v  u 

["  (4)  In  the  case  of  any  subsidiary  all  the  voting  securities  of  which  are  held 
by  another  carrier,  the  holders  of  the  voting  securities  of  such  subsidiary  shall  be 
held  to  have  consented  thereto  if  a  majority  of  the  number  of  the  directors  of 
such  other  carrier  in  office  vote  for  the  adoption  of  the  plan,  as  approved. J 

"[(5)]  (4)  A  certificate  for  each  carrier,  under  its  corporate  seal,  sLgnea  by 
its  president  or  one  of  its  vice  presidents,  and  attested  by  its  secretary  or  an 
assistant  secretarv,  and  duly  acknowledged  before  a  notary  public  by  such  presi- 
dent or  vice  president  and  secretary  or  assistant  secretary,  that  its  board  of 
directors  and,  when  required,  the  holders  ci  ita  [voting  securities]  stock  have 
[so]  consented  thereto,  shall  be  filed  with  the  .ixxniipi«nQa  W>4  shwl  be  puma 
facie  evidence  of  the  facts  so  certified. 

"(5)  Notwithstanding  any  covenant  or  provision  in  any  mortgage,  deed  of  trust 
or  other  contract  heretofore  or  hereafter  made  by  a  carrier,  a  party  to  a  plan  of  unifiear 
tion  under  this  title,  proh^dting  a  merger  or  consolidation  of  such  carrier  or  a  sale 
or  lease  of  its  properties,  or  requiring  the  consent  thereto  of  holders  of  bonds,  deben- 
tures or  other  evidences  of  indebtedness  issued  under  such  mortgage,  deed  of  trust  or 
other  contract,  or  of  the  trustee  therein  named,  such  prohibition  mall  not  prevent, 
nor  8haU  such  consent  be  necessary  to,  the  approval  by  the  commission  or  the  carrying 
into  effect  of  such  plan  of  unification  as  approved,  and  no  default  shall  result,  whereby 
there  shall  arise  or  be  enforced  a  right  to  declare  such  bonds,  debentures  or  other 
evidences  of  indebtedness  immediately  due  and  payable  *or  to  enter  upon  the  niortr- 
gaged  property  or  to  sell  or  foreclose  any  security  or  to  take  any  other  action  provided 
by  su^h  nwrtgage,  deed  of  trust  or  other  contract,  by  reason  of  the  carrying  into  effect 
of  such  plan  of  unification  despite  such  prohibition  or  without  such  consent;  it  being 
hereby  declared  that  all  such  covenants  and  provisions  to  the  epptent  thctt  they  t&nd  to 
hinder  or  prevent  any  unification  of  cqrriers  under  the  aut^wnty  cf  thi$  Hm  are 
con^ory  to  th^  ftvSUic  intereet, 

"bffbctive  dat£  of  okder  of  the  commission 

"Sec.  209.  The  order  of  the  commission  approving  such  plan  shall  become 
effective  upon  the  certification  by  the  commission  that  the  board  of  directors 
[and  the  holders  of  the  voting  securities]  and,  when  required,  the  holders  of  the 
stock  of  each  of  the  carriers  designated  therein  have  consented  thereto  in  the 
m^nn^  provided  in  section  SSOiS. 


SFFECT  OF  OKDE&  OF  TUE  COMMISSION 


"Sec.  210.  (1)  On  and  after  the  eflfective  date  of  the  order  of  the  commission 
approving  such  plan,  or  of  an  order  of  the  commission  (whether  entered  before 
or  after  the  [enactment  of  this  title]  passage  of  the  Railway  Consolidation  Act 
of  192S)  approving  an  acquisition  of  control,  each  carrier  designated  in  any  such 
order,  in  accordance  with  such  order,  shall  have  authority  and  power  necessary  or 
appropriate  to  carry  into  effect,  and  to  do  any  and  all  acts  necessary  or  appro- 
priate in  order  to  carry  into  effect,  such  plan  or  [acquisition,  in  accordance  with 
such  order;  and]  acquisition;  to  issue,  sell,  or  exchange  secwrUies,  in  accordance 
with  the  terms  and  conditions  and  by  the  methods,  ij  any,  set  forth  in  such  order; 
to  hold,  maintain  and  operate  any  properties  acquired  by  it  pursuant  to  such  plan; 
and  to  exercise  its  franchises,  and  to  carry  on  and  to  do  any  business  authorized  by 
its  franchises,  whether  theretofore  its  own  or  acquired  by  it  pursuant  to  such  plan. 

"  (2)  Any  such  carrier  and  its  [officers  and  directors]  officers,  directors,  agents, 
and  employees  shall  be  relieved  from  the  operation  of  the  'antitrust  laws'  as 
designated  in  section  1  of  the  act  entitled  'An  act  [to]  To  supplement  existmg 
laws  against  unlawful  restraints  and  monopolies,  and  for  other  purposes,'  ap- 
proved October  15,  1914,  and  the  operation  of  the  firat  sentence  of  paragraph 
(12)  of  section  20a  of  this  act;  from  all  other  restraints  and  prohibitions  of  any 
other  law  of  the  Ignited  States;  and  from  all  restraints  or  prohibitions  of  the 
laws  or  constitution  of  any  State  or  any  decision  or  order  of  any  State  authority — 
in  80  far  aa  may  be  neoeaaary  or  appropriate  to  enable  aueh  carrier  and  ita 
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CofRcers  and  directors]  officers,  directors,  and  agents  to  enter  into  and  carry  into 
effect  such  plan,  tori  and  to  make  such  acquisition,  or  in  accordance  with  such 
plan  to  hold,  maintaui,  and  operate  any  properties  and  exercise  any  franchises, 
whether  [originallyl  tkeretefore  its  tywn  or  acquired  by  it  pursuant  to  saeh|)lni. 

(2)  If  the  plan  provides  for  an  acquisition  by  or  transfer  to  one  of  the 
petitioning  carriers  or  another  corporation  as  referred  to  in  subdivision  (a)  of  para- 
nwh  (2)  of  aection  203.  mich  acquiring  carrier  or  corporation,  on  and  after  the 
effective  date  of  the  order  of  the  conlimission,  shall  have  power,  in  aooordanee 
with  the  terms  and  conditions  and  by  the  methods,  if  any,  set  forth  in  such  order, 
to  issue,  sell,  or  exchange  securities  in  accordance  with  the  order  of  the  com- 
mission; to  hold,  maintain,  and  operate  any  properties,  and  to  exercise  any 
franchises,  acquired  by  it  pursuant  to  such  plan;  to  carry  on  and  to  do  any 
bus(iness  authorized  by  its  franchise,  whether  originally  its  own  or  acquired  bv 
it  pursuant  to  such  plan,  and  generally  shall  have  all  other  powers  necessary  or 
appropriate  to  carry  in  to  effect  in  all  respects  the  plan  approved  by  the  com- 
mission. 

"(3)  If  the  plan  provides  for  a  corporate  consolidation  or  merger  of  two  or 
naore  carrier  corporations  to  be  effected  under  the  authority  of  this  title,  such 
corporations  on  and  after  the  effective  date  of  the  order  of  the  commission,  shall 
be  held  to  be  consolidated  or  merged,  and  the  constituent  corporations  and  the 
resulting  corporation  may  proceed  to  carry  out  the  details  thereof  in  accordance 
with  such  order,  and  the  resulting  corporation  shall  have  authoritv  and  power 
necessary  or  appropriate  to  carry  into  effect,  and  to  do  any  and  all  acts  necessarv 
or  appropriate  in  order  to  carry  into  effect,  such  plan,  to  exercise  its  franchises, 
and  to  transact  and  carry  on  business  in  accordance  therewith. J 

"JC(4)](5)  The  entry  of  any  order  by  the  commission  under  this  title  and  the 
certification  by  the  commission  under  section  209  shall  be  conclusive  evidence 
that  the  carriers  designated  in  such  order,  and  their  boards  of  directors  and 
[holders  of  voting  securities!  stockholders,  have  complied  with  the  provisions  of 
this  title  which  are  applicable  to  such  carriers,  boards  of  directors,  and  [holders 
of  voting  securities]  stockholders  and  which  are  conditions  precedent  to  the  entry 
of  such  order  and  such  certification. 

"[(5)1(4)  The  title  to,  or  right  or  interest  in,  real  estate,  vested  bv  deed  or 
otherwise  in  any  carrier  designated  in  the  order  of  the  commission,  sliall  not  be 
held  to  revert  or  to  be  in  any  way  impaired  by  reason  of  this  title  of  this  act  or  of 
anything  done  under  the  provisions  of  this  titie  of  this  act  or  an  order  of  the 
commission  entered  thereunder. 

"effect  of  corporate  consolidation  [under  this  title]  and  msrosb 

"Sec.  211.  (1)  Upon  the  effective  date  of  the  order  of  the  commission  in  the 
case  of  a  plan  presented  for  a  corporate  consolidation  [or  merger]  of  two  or  more 
carrier  corporations  ([hereinafter]  referred  to  in  this  title  as  the  'constituent 
corporations')  into  [one]  a  single  corporation  ([her^nafter]  referred  to  in  this 
title  as  the  'resulting  corporation'),  [effective  under  the  authoritv  of  this  title 
and]  except  as  restricted  or  limited  in  the  [original  or  modified]  joint  agreement, 
or  in  the  petition,  as  approved  or  granted  by,  or  in  the  order  [of]  of,  the  commission — 
(a)  The  eorporaUons  shaU  he  hdd  to  he  consolidated; 

*'[(a)l(fe)  The  resulting  corporation  shall  have  all  and  singular  the  rights, 
privileges,  powers,  immunities,  exemptions,  and  franchises  of  each  of  the  con- 
stituent [corporations;]  corporations,  respectively,  but  only  to  the  same  extent 
M  possessed  or  enjoyed  by,  and  to  he  possessed  ana  enjoyed  only  within  the  same 
iemtory  as  in  the  case  of,  each  such  cor^tUuerU  corporation; 

["(b)  The  resulting  corporation,  in  accordance  with  the  terms  and  conditions 
and  by  the  methods  set  forth  in  such  order,  shall  have  power  to  issue,  selL  or 
exchange  securities;] 

*'  (c)  All  property,  real  and  personal,  and  all  debts  due  on  whatever  account, 
including  stock  subscriptions  and  other  things  in  action,  belonging  to  any  of  the 
constituent  corporations  shall  be  held  to  be  transferred  to  and  vested  in  the 
resulting  corporation  without  further  act  or  deed,  as  effectuallv  as  thev  were 
vested  in  the  constituent  corporation; 

"(d)  All  debts,  liabilities,  and  duties  of  each  of  the  constituent  corporations 
shall  thenceforth  attach  to  the  resulting  corporation,  and  become  and  be  its 
debts,  liabilities,  and  duties,  and  be  enforceable  against  it  to  the  same  extent  as  if 
sueh  debts,  liabilities,  and  duties  had  been  incurred  or  contracted  by  or  imposed 

itpofi  it* 
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"  (i)  Upon  the  effective  date  of  the  order  of  the  commission  in  the  case  oj  a  plan 
vresented  for  a  corporate  merger  of  one  or  more  carriers  {referred  to  m  this  iUte 

the  '  merging  corporations')  into  one  of  the  petiHmring  earners  or  any  other  earner 
corporation  {referred  to  in  this  HOe  as  the  ^continuing  corporation^,  except  as  re- 
stricUd  or  limited  in  the  joint  agreement,  or  in  tke  pdUiow^^approved  or  granted 
bv.  or  in  the  order  of,  the  commission —  '  .   

"  (a)  The  corporations  shall  be  held  to  he  merged  tfify  ihe  tommmng  corperman, 

"  (b)  The  continuing  corporation  shaU  have  all  and  singular  the  rights,  privileges, 
vowers  immunities,  exemptions,  and  franchises  of  each  of  the  merging  corporations, 
respectively,  hut  only  to  the  same  extent  an  possessed  or  enjoyed  by,  and  to  be  possessed 
and  enjoyed  only  in  the  same  territory  as  in  the  case  of,  each  such  merging  corpora- 

^^^^\c)  All  property,  real  and  personal,  and  all  debts  due  on  whatever  account,  in- 
cluding stock  suh.scriptions  and  other  things  in  action,  belonging  to  any  of  the  merging 
corporations  shall  be  held  to  be  transferred  to  and  vested  in  th^  eonfmwng  corporatwn 
without  further  act  or  deed,  as  effectuaUy  as  they  were  vested  in  the  merging  corporor 

'^^'''(d)  AU  debts,  liahiUties,  a?id  duties  of  each  of  the  merging  copporaMons  sh^l 
thertceforth  attach  to  the  continuing  corporation,  and  become  and  he  tte  dcMa,  ttoOUt- 
ties  and  duties  and  he  enforceable  againH  it  to  the  same  extent  as  tf  such  dOOs, 
liabilities,  and  duties  had  been  incurred  or  contracted  by  or  imposed  upon  it- 

"[(2)]  {S)  In  the  case  of  any  such  corporate  consolidation  or  merger  [enected 
under  the  authority  of  this  title],  the  rights  of  creditors  and  all  Hens  upon  tl» 
property  of  any  of  the  constituent  or  merging  corporations  shaU  be  preserved 
unimpaired,  and  the  respective  corporations  shaU  be  deemed  to  contmue  m 
existence  so  far  as  may  be  necessary  to  preserve  the  same. 

"  [(3)]  (4)  Any  action  or  proceeding  pending,  upon  the  effective  date  of  the  order 
of  the  commission,  by  or  against  any  such  constituent  or  merging  corporation  may 
be  prosecuted  to  judgment  as  if  such  consolidation  or  merger  had  not  been  effected, 
but  the  resulting  corporation  or  the  continuing  corporation,  as  the  case  may  be, 
may  [,  upon  its  motion,]  upon  motion  become  or  be  made  a  party  thereto. 

["dissenting  SEC^piTT  HOLDERS 

"Sec.  212.  (1)  In  the  case  of  any  plan  proposed  by  two  or  more  carriers  under 
section  203,  any  holder  of  a  voting  security  issued  by  any  carrier  a  party  to  the 
plan,  who  did  not  vote  for  the  adoption  of  the  plan,  may,  withm  ninety  days  after 
the  annual  or  special  meeting  at  which  the  holders  of  the  voting  securities  of  such 
carrier  consented  thereto,  give  notice  in  writing  to  such  carrier  that  he  does  not 
assent,  except  that  if  any  holder  of  any  such  voting  security,  at  the  time  such 
vote  is  taken,  is  under  a  legal  disability,  and  if  at  such  time  there  is  no  legal 
representative  duly  authorized  to  vote  in  respect  of  such  security,  then  such 
notice  may  be  given  at  any  time  prior  to  the  expiration  of  ninety  days  from  the 
date  on  which  such  disability  is  removed  or  the  date  on  which  a  legal  representa- 
tive is  duly  authorized  to  act  for  such  holder,  whichever  date  is  the  earher.  If 
such  notice  in  respect  of  any  such  voting  security  is  not  received  by  such  carrier 
within  such  tune,  the  holder  of  such  security  shall  be  held  to  have  consented  to 

such  order.  *  ^    .        ,  j 

"  (2)  Any  voting  security  issued  by  any  carrier,  a  party  to  a  plan  under  sec- 
tion 203,  and  held  by  any  such  nonassenting  holder  who,  under  the  terms  under 
which  such  security  was  issued,  the  charter  or  articles  of  incorporation  of  such 
carrier,  or  the  provisions  of  law  applicable  thereto,  is  not  bound  by  the  vote 
by  which  the  plan  was  adopted,  shall,  if  the  plan  involves  the  retuement  of  his 
security  or  the  surrender  of  his  security  in  exchange  for  any  other  security,  be 
purchased  by  the  corporation  which  is  to  manage  and  operate  and  own  or  con- 
trol the  properties,  or,  if  for  anv  reason  not  so  purcahsed,  shall  be  acquired  by 
condemnation  by  such  corporation,  in  accordance  with  iht  provisions  of  seetion 
213.] 

*'Dia8MNTIN0  8T0CKH0LDEES 

"See,  ilB.  {1)  Any  stockholder  of  a  carrier  owning  or  posseseing  railroad  or 
terminal  property  all  or  the  greater  part  of  which  would  he  acquired  by  another  carrier, 
or  of  a  carrier  which  would  be  merged  into  or  consolidated  with  another  carrier,  in 
pursuance  of  a  plan  providing  for  a  method  of  unification  under  subdivision  (o), 
{b)  or  (c)  of  paragraph  {2)  of  Seetion  20S,  who  UHU  registered  as  such  prior  to  th€ 
filing  of  the  petition  proposing  the  plan  and  continued  to  be  so  registered  until  the 
doeifig     the  hooks  for  the  pwpoee  eif  the  meeting  of  the  stockholders  at  which  the 


consent  to  the  adoption  of  the  plan  as  approved  by  the  commission  icas  voted,  and  who 
either  at  such  meeting  voted  against  the  adoption  of  the  plan  or  vrior  thereto  gave  to 
the  carrier  of  which  he  is  a  stockholder  a  written  protest  against  the  (adoption  of  such 
plan,  may  wUhin  thirty  days  after  such  meeting  give  wntten  notice  to  such  carrier 
ihaJ,  he  does  not  consent  to  the  adoption  of  such  plan  (except  that  if  at  the  time  of  such 
meeting  any  such  registered  stockholder  is  deceased  or  under  a  legal  disability  and  there 
is  no  Legal  representative  duly  authorized  to  act  for  him.  or  if  any  such  registered 

^l^ckhMOgr  (Ket  or  becomes  under  a  legal  disabUUy  vnthin  such  thirty  days,  then 
'^Mph  notice  may  be  given  at  any  time  prior  to  the  expiration  of  ninety  days  from  the 
oate  on  which  sucA  disability  is  removed  or  the  date  on  which  a  legal  representative 
i$  ^Mu  auihorized  (p  aU  for  such  stockholder ,  whichever  date  is  the  earlier).  Every 
eudi  liodbAoIder,  and  no  others,  by  or  for  whom  eudi  notice  4$  gi»eh,  ekatt  he  deemed 
.to  be  a  'dissenting  stockholder'  cls  that  term  is  used  in  this  title. 

"(2)  The  petitioning  carriers,  at  any  time  before  the  effective  date  of  the  order 
of  the  commission  approving  the  plan,  may  withdraw  and  abandon  their  petition 
proposing  a  plan  as  to  which  there  is  a  dissenting  stockholder;  but  otherwise,  then 
on  and  after  such  effective  date,  every  dissenting  stockholder  shall  be  entitled  to  have 
all  shares  qf  stgck  registered  in  his  name  as  aforesaid  prior  to  the  filing  of  the  petition 
and  still  continuing  so  registered,  purchased  oy  the  acquiring,  continuinq,  or  resulting 
corporation  under  the  plan,  or,  if  not  so  purchased,  taken  by  condemnation  in  accord- 
ance with  the  provisions  of  section  218. 

"(3)  The  opportunity  to  be  heard  by  the  commission  and  the  right  to  secure  just 
compensation  for  their  stock,  as  afforded  by  this  title,  shall  constitute^  the  sole  and 
espclusive  remtmes,  in  opposition  to  the  plan,  of  stockholders  of  a  carrier  owning  or 
.possessing  railroad  or  terminal  property  all  or  the  greater  part  of  which  would  be 
OCffutrcd  by  another  carrier  or  of  a  carrier  which  would  be  merged  into  or  consoli- 

^  dfSed  with  another  carrier  pursuant  to  a  plan  providing  for  a  method  of  unification 
under  svbdiuisum  (a),  (6),  or  (ic)  of  paragraph  {2)  of  section  90S, 

"sia^T  OF  EimrKNT  domain 

"Sec.  213.  (1)  The  corporation  [authorized^  which,  under  the  provisions  of 
section  212,  may  be  reaukr^d  <0  pwrchase  or  to  acquire  by  condemnation  the  [securi- 
ties] stock  of  any  [nonassenting  holder]  dissenting  stochkolder,  [under  the 
provisions  of  section  212,3  sliall,  unless  the  [securities  are]  stock  is  purchased 
pursuant  to  section  212,  institute  proceedings  in  the  United  States  district 
court  for  a  judicial  district  within  a  State  in  which  the  carrier  which  issued  the 

S securities]  stock  is  chartered,  for  the  condemnation  of  such  [securities]  stock. 
Tliereupou  the  court  shall  transmit,  under  its  seal,  the  petition,  or  a  copy 
lereof,  to  the  Interstate  Commerce  Ckimmission,  for  an  inquiry  and  report 
to  the  court  of  the  just  compensation  to  be  paid  therefor.]  In  the  case  of  a 
carrier  chartered  under  an  act  of  Congress,  then  such  pTQC^^n^S  shaU  be  ixistituted 
in  the  Supreme  Court  of  the  District  of  Columbia. 

"  (2)  u  such  corporation  fails  tojpurchase  or  to  institute  and  maintain  con- 
demnation proceedingSi  any  such  {^nonassenting  holder]  dissenting  stockholder 
or,  if  deceased  or  under  a  legal  disability,  his  legal  representative  may,  after  the 
expiration  of  [sbc  months  from  the  date  on  which  notice  to  the  carrier  was 
given,  in  accordance  with  paragraph  (1)  of  section  212,]  ninety  days  from  the 
(effective  date  of  the  ord^r  of  the  commission  approving  the  plan,  institute  in  his 
belialf  proceedings  for  the  condemnation  by  the  corporation  of  the  [voting 
securities  held  by  him]  shares  of  the  capital  stock  then  held  by  him  which  were 
registered  in  his  name  prior  to  the  filing  of  the  petition  proposing  such  plan  and 
continuing  to  he  so  registered.  Such  proceedings  shall  be  had  in  the  court  which 
would  have  had  jusisdiction  of  such  proceedings  if  instituted  by  the  corporation. 
[AU  costs  attaching  to  such  proceedings  shall  be  assessed  against  the  corporation.] 
"  (3)  Any  corporation  authorized  by  an  order  of  the  coinmission  entered  under 
this  title  to  acquire  any  property  (other  than  [securities]  stock),  or  any  right  or 
interest  in  any  such  property,  held  or  enjoyed  without  power  of  assignment  or 
transfer,  may,  with  the  consent  of  tlie  owner  or  holder  thereof,  institute  proceedings 
in  the  United  States  District  Oouri  for  the  judicial  district  hi  which  such  prop- 
erty is  located,  or  of  which  the  owner  of  such  property,  right,  or  interest  is  an 
inhabitant,  for  the  condemnation  of  such  property,  right,  or  interest.  [There- 
upon the  court  shall  transmit,  under  its  seal,  the  petition,  or  a  copv  thereof,  to 
the  Interstate  Commerce  Commission,  for  an  inquiry  and  report  to  the  court 
of  the  just  compensation  to  be  paid  therefor.]  If  such  property  is  located  in 
the  District  of  Colum(^  i^)|kliE;iktion  m,y  hc  tQ  the  ^v^ii£m»  Court  of  the 
ftistrict  of  Colunj^ifi. 
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"(4)  Upon  the  institution  of  any  proceedings  under  paragraphs  {1),  {2),  or  (3) 
of  this  section,  the  court  shall  transmit,  under  its  seal,  the  petition,  or  a  copy  thereof, 
io  the  Interstate  Commerce  Commission,  for  an  inquiry  and  report  to  the  ct*urt  of 
the  rust  compensation  to  be  paid  for  the  stock  or  other  property,  or  right  or  rntrrest 
in  property,  to  he  condemned  in  said  proceedings.  The  costs  of  any  proceedings 
under  paragraphs  (1),  (2),  or  (3)  of  this  section  shall  be  taxed  against  me  co/i^f-  . 

"[(4)]  (5)  The  United  States  district  courts  and  the  Supreme  Court  of  the 
District  of  Columbia  are  herebv  given  jurisdiction  to  hear  and  determine  pro- 
ceedings for  condemnation  instituted  under  this  section,  and  to  enter  appropriate 
orders  of  condemnation  therein,  and  it  shall  be  the  duty  of  the  commission,  upott 
receipt  of  any  such  petition,  or  a  copy  thereof,  ftom  any  such  court,  to  ascertain 
the  fust  compensation  to  be  paid  for  any  such  [securities]  stack,  or  any  such 
property,  right,  or  interest,  and  to  report  thereon  to  the  court. 

"[(5)  J  (6)  The  practice,  pleadings,  forms,  and  modes  of  procedure  for  pro- 
ceedings for  condemnation  under  this  section  (except  proceedings  by  the  commis- 
sion) shall  conform  as  nearly  as  may  be  to  the  practice,  pleadings,  forms  and 
modes  of  proceedings  in  suits  in  equitv,  and  the  po\^ers  of  the  courts  of  the 
United  States  to  prescribe  rules  for  proceedings  shall  api)ly  to  proceedings  for 
condemnation  under  this  sCM^ou  to  the  saiite  extent  as  they  apply  to  suits  in 

equity ;  except  that —  .«  ?  •  ;  j 

"(a)  All,  or  any  number  of,  the  [nonassenting  holders]  dissenting  stockholders 
of  [voting  securities  issued  by]  anyone  carrier,  or  their  legal  representatives, 
may  be  joined  in  one  proceeding;  •  .  * 

''(b)  Notice  of  anv  such  petition  shall  be  given  the  [holders  of  tlie  securities] 
stockholders,  or  their  legal  representatives,  or  the  owners  of  the  property  or  the 
right  and  interest  therein  to  be  condemned  either  by  personal  service,  or,  if  for 
good  cause  shown  permitted  by  the  court,  by  publication  at  least  once  a  w^k  for 
four  successive  weeks  in  a  newspaper  published  in  the  juifidal  diiArict  or  in  the 
District  of  Columbia  (as  the  case  may  be) ; 

'  U')  Reasonable  notice  and  opportunity  to  be  heard  shall  be  afforded  each 
such  [holder]  stockholder,  legal  representative,  at  oWner,  by  the  CdhiAiBsfon,  in 
such  manner  as  the  commission  or  the  court  may  prei^Cribe;  and 

"  (d)  The  report  of  the  commission  shall  be  treated  by  the  court  and  proceeded 
on  in  the  same  manner  as  the  report  of  a  master  in  chancery  in  a  suit  in  equity 
and  the  court  may,  for  good  cause  shovm,  hear  and  consider  additiohal  evidence  or 
remand  the  proceeding  to  the  comihisstoh  fdt  the  tdHfkg  of  additional  evidence  and 
further  consideration  and  report. 

"[(6)](7')  Upon  the  payment  of  the  amount  of  the  award,  or  in  the  case  of 
refusal  to  receive  the  amount,  then  upon  the  depoat  thereof  with  the  clerk  of  the 
court,  the  [security]  stock  or  property  or  the  right  or  interest  therein  shall  be  held 
to  be  transferred  to  the  petitioning  carrier  or  corporation  and  to  have  become  its 
[securitv]  stock,  property,  right,  or  interest.  In  case  of  failure  to  pay  the  amount 
awarded  within  [six  months]  thirty  days  after  the  judgment  or  decree  making 
the  award  has  become  final  and  upon  the  deposit  with  the  clerk  of  the  court  o? 
[such  security]  the  certificate  of  such  stock  properly  assigned  or  the  documents 
properly  transferring  such  property,  right,  or  interest,  final  process  to  execute 
the  award  may  be  had  by  writ  of  execution  in  the  form  used  by  the  court  in  suits 
[oQ  at  common  law  in  actions  of  assumpsit. 

"taxation 

"Sec.  214.  No  tax  shall  be  levied  or  collected  under  any  revenue  \a\y  of  the 
United  States,  or  by  or  under  the  authority  of  any  State  or  any  political  subdi- 
vision thereof,  in  respect  of  any  [issuance]  issue,  sale,  delivery,  or  transfer  of  any 
security  or  any  agreement  to  sell,  or  memorandum  of  sale  of,  any  security,  or  any 
grant,  assignment,  transfer,  or  oth^  conveyance  of  any  interest  in  real  or  personal 
property,  in  respect  of  the  incorporation  or  reincorporation  of  any  carrier,  or  in 
respect  of  any  other  means  or  proceeding  necessary  or  appropriate  to  carrv  a 
unification  into  effect,  if  in  pursuance  of  a  unification  approved  by  the  commission 
under  this  title.  Gain  from  the  sale  or  other  disposition  of  properiy,  or  income 
from  any  distribution,  in  connection  with  any  such  unification,  shall  not  be 
subject  t^o  tax  by  or  under  the  authority  of  any  State  or  any  political  sui^divi'^ion 
thereof.  Any  sucli  unification  shall  be  held  to  be  a  reorganization  within  the 
meaning  of  that  term  as  used  in  Part  I  of  Title  II  of  the  revenue  act  of  1929. 


"appucation  of  bxxstinq  laws 

"Sb(;.  215.  (1)  The  provisions  of  section  20a,  other  than  those  of  paragraph 
(10),  shall  not  apply  to  [any  issuancej  the  issue  of  securities,  or  the  assumption 
of  anv  obligation  or  liability  in  respect  of  any  securities,  if  authorized  by,  and  in 
accordance  with  the  terms  and  conditions  of,  an  order  of  the  commission  issued 
under  tMs  title,  approving  a  plan. 

"(2)  The  provisions  of  paragraphs  (IS),  (19),  and  (20)  of  section  1  shall  not 
apply  to  any  extension,  enlargement,  or  abandonment  of  properties,  if  authorized 
by,  and  in  accordance  with  the  terms  and  conditions  of,  and  order  issued  by  the 
commission  under  this  title,  approving  a  plan,  nor  shall  such, paragraphs  I4>ply 
to  any  construction,-  acquisition,  or  operation  of  lines  or  transportation  over 
such  lines,  in  pursuance  of  the  extension,  enlargement,  or  abandonment. 

"(3)  Any  of  the  evidence  included  in  the  record  of  the  commission  in  its 
proceedings  under  paragraph  (2),  (4),  or  (6)  of  section  5  and  any  abstract  or 
written  materials  made  by  the  commission  and  based  upon  such  evidence,  shall 
be  preserved  and  shall  be  available  to  and  may  be  used  by  the  commission  in  its 
proceedings  upon  a  petition  filed  under  this  title;  but  any  such  evidence,  abstract, 
or  materialB  so  used  shall,  by  reference  or  otherwise,  be  made  a  part  of  its  record 
in  such  proceedings. 

I"  Sec.  216.  Paragraph  (2)  of  section  5  of  the  interstate  commerce  act  is 
amended  by  adding  at  the  end  thereof  the  following  new  sentence:  'If  an  applica- 
tion under  this  paragraph  proposes  an  acquisition  authorized  under  the  provisions 
of  Title  II  of  this  act,  the  commission  may,  if  it  is  of  opinion  that  the  public 
interest  so  requires,  make  it  a  condition  of  its  further  consideration  of  the  applica- 
tion that  the  apphcant  conform  to  and  proceed  under  the  provisions  of  such 
title.'l 

"Sec.  216.  (1)  Whenever  the  commission  is  of  opinion,  after  hearing,  upon  the 
application  of  one  or  more  carriers,  that  the  acquisition,  to  the  extent  indicated  by  the 
commission,  by  one  of  such  carriers  of  control,  under  a  lease  or  by  the  purchase  of 
stock  or  in  any  other  manner,  of  a  carrier  whose  main  track  does  not  exceed  one 
hundred  miles  in  length,  is  in  the  public  interest^  the  commission  shaU  have  authority 
by  order  to  approve  and  authorize  such  acquisition,  upon  such  terms,  conditions 
and  methods  as  the  commission  finds  to  be  just  and  reasonable. 

"(^)  //  an  application  under  this  section  or  uruter  paragraph  {2)  of  section  6 
proposes  an  acquisition  authorized  under  the  provisions  of  section  208,  the  com- 
mission may,  if  it  is  of  the  opinion  that  it  is  necessary  or  desirahle  in  the  public 
interest,  make  it  a  condition  of  its  further  consideration  of  the  apvlication  that  the 
applicant  conform  to,  and  proceed  under,  the  provisions  of  this  t%ue  {other  than  the 
provisions  of  paragraph  {1)  of  this  section). 

"Sec.  217.  Upon  the  expiration  of  seven  years  from  the  passage  of  the  railway 
consolidation  act  of  [1926J  1928  it  shall  bc'the  duty  of  the  commission  to  report 
to  Congress  the  extent  to  which  unifications  have  taken  place  in  accordance  with 
such  act,  and,  in  the  light  of  conditions  then  existing,  its  recommendations  as 
to  further  proceedings. 

£*'Sec.  218.  Paragraphs  (4),  (5),  and  (6)  of  section  5  are  hereby  repealed.J 

''SSPARABIUTT  OP  PBOVISION8 

"Sec.  [219]  218.  If  any  provision  of  this  title  is  declared  unconstitutional,  or 
the  application  thereof  to  any  person  or  circumstance  is  held  invalid,  the  validity 
of  the  remainder  of  the  title  and  of  the  application  of  such  provision  to  other 
persons  and  circumstances  shall  not  be  affected  thereby.*' 

MMPMAL8 

See.  3.  (/)  Paragraphs  (4),  (5),  and  (6)  of  section  6  of  the  interstate  commerce 
act  are  hereby  repealed. 

{2)  Paragraph  (2)  of  section  5  of  the  irder state  commerce  act  is  hereby  amended 
by  adding  at  the  end  thereof  a  new  sentence  to  read  as  follows:  No  application  shall  be 
made  under  this  paragraph  after  the  enactment  of  the  railtoay  consolidation  act  of 
1928." 

SHORT  TITLE 

Sec.  [2]  4.  This  act  mav  be  cited  as  the  "Railway  consolidation  act  of  [1927] 

1928r 

If  the  amendments  proposed  by  the  law  committee  are  adopted,  the  bill  will 
read  as  follows: 
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A  BILL  To  promote  the  unifleation  of  carriers  engaged  in  interstate  oommeroe,  and  for  other  pnrpoaea 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  interstate  commerce  act,  as  amended, 
is  amended  by  inserting  after  the  enacting  clause  thereof  the  following  headingr 

"Title  I. — Regulatory  Provisions — General" 

Sbc.  2.  The  interstate  commerce  act,  as  amended,  is  amended  by  adding  at 
the  end  thereof  a  new  title  to  read  as  follows: 

"Title  II. — Regulatory  Provisions — Unification  op  Carbibbs 

"dbfinitions 
''Sbc.  201.  As  used  in  this  title — 

"(1)  The  term  'interstate  or  foreign  commerce'  means  commerce  between  any 
place  in  a  State,  Territory,  or  possession  of  the  United  States,  or  the  District  of 
Columbia,  and  any  place  outside  thereof;  or  between  points  within  the  same 
State  or  within  the  District  of  Ck>lumbia,  but  through  any  place  outside  thereof; 
or  within  the  District  of  CJolumbia. 

"  (2)  The  form  'carrier'  means  (a)  a  common  carrier  engaged  in  the  transporta- 
tion in  interstate  or  foreign  commerce  of  passengers  or  property  wholly  by  railroad 
or  partly  by  railroad  and  partly  by  water,  within  the  continental  United  States, 
subject  to  Title  I  of  this  act;  (b)  a  railroad  or  terminal  corporation,  even  thouf^ 
not  engaged  in  such  transportation,  which  owns  property  used  or  held  for  use  in 
such  transportation;  and  (c)  a  corporation  organized  to  effect  a  unification  under 
this  title  and  for  the  purpose  of  engaging  in  transportation  by  railroad  subject 
to  this  act;  but  does  not  include  sleeping-car  companies  or-  express  companies. 

"(3)  The  term  'securities'  includes  shares  of  capital  stock,  bonds,  or  other 
evidneces  of  interest  or  indebtedness  issued  by  a  carrier. 

"(4)  The  term  'stockJ  ineans  all  outtrtandmg  shares  of  capital  stock,  whether 
or  not  such  shftres  havie  voting  priTileges. 

"authority  for  unifications 

"Se(\  202.  (1)  The  unification  through  any  method  or  procedure  provided 
for  in  this  title,  of  carriers  or  property  of  carriers,  is  hereby  authorized,  and  the 
commission  shall  carry  out  the  provisions  of  tliis  title  in  such  manner  as  in  its 
opinion  will  protect  the  public  interest,  preserve  necessary  weak  or  short  linesy 
prevent  any  undue  lessening  of  existing  carrier  competition  in  service  in  cases 
where  such  competition  is  deemed  by  it  essential  to  the  public  interest,  and  bring 
about  ultimately'  the  estabUshment  of  a  number  of  strong,  efficient,  and  well- 
bffclanced  systems,  calculated  to  faciUtate  simplified  and  more  effective  regula- 
tion, to  promote  economy,  to  afford  better  service,  to  maintain  as  far  as  prac- 
ticable the  existing  routes  and  channels  of  trade  and  commerce,  to  eliminate 
unnecessary  dupUcations  and  wasteful  competition  and  to  provide  the  advan- 
tages of  competition  between  the  systems  so  established. 

"(2)  The  unification  of  carriers  or  any  of  the  railway  properties  of  carriers, 
directly  or  indirecth^  after  the  enactment  of  the  railway  consolidation  act  of 
1928,  shall  be  unlawful,  unless  such  unification  is  in  accordance  with  the  provisions 
of  this  title  or  with  an  order  of  the  commission  under  paragraph  (2)  of  section  5; 
but  the  provisions  of  this  title  shall  not  be  hold  to  prohibit,  in  the  exercise  of  any 
power  conferred  by  State  authority  and  in  accordance  with  State  law,  (a)  the 
acquisition  by  any  carrier  of  securities  issued  by  another  carrier  in  an  amount 
not  sufficient  to  constitute  control  of  such  other  carrier,  or  (b)  the  acquisition 
by  a  carrier  of  additional  securities  issued  by  another  carrier  of  which  control 
has  been  previousl}''  lawfully  acquired,  or  (c)  the  formation  of  a  subsidiary  cor- 
poration, and  the  acquisition  of  all  or  any  part  of  the  securities  thereof,  for  the 
construction,  use,  ownership,  or  control  of  branches,  terminals,  or  other  property. 

unification  under  authority  of  tbis  title 

"Sec.  203.  (1)  In  order  to  bring  about  such  unification,  two  or  more  carriers 
shall  have  power  to  agree  on  a  plan  therefor  to  be  carried  out  under  the  authority 

of  this  title. 

"  (2)  The  plan  may  provide  for  one  or  more  of  the  following: 

''(a)  An  acquisition  by  or  transfer  to  one  of  the  petitioning  carriers  or  to  any 

other  carrier,  by  purchase,  sale,  exchange,  lease,  or  otherwise,  of  all  or  a  part,  or 
the  right  to  operate  all  or  a  part,  of  the  properties  and  franchises  of  one  or  more 
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carriers,  and,  if  so  desired,  the  disposition  of  all  or  a  part  of  the  remaining  assets 
of  any  such  carriers. 

"  (b)  A  corporate  nic  rgcr  of  ihM  properties,  rights,  and  franchises,  aom  or 
more  carriers  into  one  of  the  petitioning  carriers  or  any  other  carrier  corporaxion, 

"(c)  A  corporate  consolidation  of  the  properties,  rights,  and  franchises  of 
two  or  more  carriers  into  a  sing;le  corporation. 

"  (d)  An  acquisition  of  securities  by  purchase,  exchange,  lease,  or  otherwise, 
issued  by  a  carrier,  if  such  acquisition  is  proposed  to  be  made  as  part  of  »  plftn 
to  effect  a  unification. 

"(3)  Nothing  in  this  title  shall  be  construed  to  auil\orize  or  provide  for  the 
creation,  directly  or  indirectly,  of  any  Federfd  or  National  corporation;  and  all 
the  powers,  rights,  privileges,  and  franchises  granted  l3y  this  act  to  any  corpora- 
tion now  existing  or  hereafter  created  are,  and  shall  be  deemed  to  be,  supple- 
mentary and  in  addition  to,  or  in  modification  of,  the  powers,  rights,  privileges, 
and  franchises  of  such  corporation  granted  by  its  ehlirter,  or  eodistiE^  vnder  the 
han  by  virtue  of  which  it  was  or  may  be  crested. 

**jmNT  adttmxSNT  and  petition 

"Sep.  201.  (1)  Two  or  more  carriers  may  petition  the  commission  for  the 
approval  of  a  plan  to  be  carried  out  under  the'  authority  of  this  title  if  tlie  boards 
m  diitetoTS  m  6uch  carriers  have  authorised  a  joint  agreement,  under  their 
Mptillte  cortxMe  iMs,  proposiBii  stwll  plan.  The  petition  shall  set  out  the 
plan  in  such  detifl  at  the  commission  may  require.  Any  sueh  petition  or  jikn 
may  be  amended      any  time  by  leave  of  the  commission. 

"(2)  Such  joint  agrelimeiitt  alddl  set  out^ 

"  (a)  The  terms  and  oonditioiis  of  the  iilaii  mod  the  methods  by  whkh  it  ii 

to  be  effected. 

**(b)  A  statement  of  the  financial  plan  and  of  the  securities,  if  any,  to  be 
authorized  and  to  be  issued  in  carrying  out  such  plan,  the  substantial  rights, 
pritilei^es,  powers,  and  inraranities  granted  or  denied  the  holders  of  ond  clAss 
of  shares  that  are  not  equally  granted  or  denied  the  holders  of  any  other  tiWM 
of  shares,  and  the  terms  on  which  such  securities  are  to  be  issued, 

"(c)  Such  other  provisions  and  details  not  inconsistent  with  this  title  as  the 
boards  of  directors  may  deem  necessary  or  appropriate,  or  as  the  commission 
mav  require. 

(^)  Any  such  joint  agreement  shall  })e  held  to  be  authorized  by  the  board 
of  (iiiectors  of  any  such  carrier  if  a  majority  of  the  number  of  such  directors 
in  office  vote  therefbr. 

"(4)  A  copy  of  the  joint  agreement,  entered  into  In  accordance  with  ifi^ 
provisions  of  this  section,  shall  be  filed  as  a  part  of  the  petition. 

**  Atiimtirt6n  c»  siscxmmes  bt  a  cAHitlBR 

"Sfc.  205.  (1)  Any  carrier,  in  order  to  bring  al)out  a  unification  through 
the  acquisition  of  securities,  may  pnetition  the  commission  for  the  approval  of 
a  plan  to  be  effected  by  the  acquisition  by  such  carrier  of  securities  issued  by 
any  other  carrier  or  carriers,  if  such  plan  has  been  adopted  bv  the  board  of 
directors  of  the  petitioning  carrier.  Such  petition  shall  set  out  the  plan,  includ- 
ing the  terms,  methods,  and  purpose  of  the  proposed  acquisition  and  the  issue 
of  any  t>ew  securities  that  may  be  involved  therein,  in  such  detail  as  the  com- 
miseion  may  require.  Such  plan  shall  be  held  to  lye  adopted  by  the  board  of 
directors  of  the  petitioning  canrtet  if  a  majority  of  the  numbcar  of  such  directoii 
in  office  vote  therefor. 

"  (2)  The  commission  m&^,  upon  the  apfOication  of  any  carrier  which  is  the 
owner  of  any  of  the  securities  issued  bjr  another  carrier,  and  after  hearing,  by 
order  approve  and  authorize  the  acquisition  of  additional  securities  issued  or  to 
be  issued  by  such  other  carrier,  under  such  rules  and  regulations  and  for  auoh 
consideration  and  on  such  terms  and  conditions  as  it  may  prescribe. 

**  NOTICE  AND  HSAllINa ' 

"Sec.  206.  (1)  The  commission  shall  give  reasonable  notice  of  the  time  and 
place  for  a  public  hearing  to  each  of  th*  caMers  mlhg,  or  joining  in  the  filing  of,  a 
petition  under  this  title,  and  to  the  governor  of  each  State  in  which  is  loeaMa 
any  part  of  the  lines  of  any  of  such  carriers.  Such  carriers,  anv  any  governor  so 
notified,  or  any  representative  of  the  State  designated  by  him,  and,  subject  to 
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such  rules  as  the  commission  may  prescribe,  any  other  perm  bi9>vi|ig  Itp  iiMierest 
shall  be  afforded  a  reasonable  opportunity  to  l^e  heard. 

"(2)  AtUy  proceedii;ig  upon  a  petiti^  filed  under  this  title  the  commission 
may,  in  its  (fiscretion,  without  aeptafi%  jn^ixig,  tfike  any  aoticm  is  it  authoriaed 
to  take  undar  the  provjaions  of  sectipn  20$.  id  tms  act;  and  in  any  proceeding  upon 
a  petition  filed  under  section  204  the  commission  naay,  in  its  discretion,  without 
gepfi^^e  hearing,  take  any  action  which  it  is  ^thoirized  to  take  under  the  provi- 
sions of  paragraphs  (18),  (19),  or  (20)  of  section  1  6t  this  act. 

**  (3)  rrior  to  or  at  the  time  a  petition  is  called  for  hearing,  but  not  thereafter 
except  for  good  cause  shown,  any  carrier  may  file  with  the  commission  an  inter- 
ve^or's  petition  praying  th^t  it  be  m^de  a  party  to  the  proposed  unification. 

ov  w  4oai(EiwioN 

"Sec.  207.  (1)  If,  after  such  hearing,  the  commission  is  of  the  opinion  tliat  the 
proposed  unification  wiU  be  in  accordance  with  the  provisioos  of  seetion  202, 
and  finds  that  such  prov^ons  of  this  title  as  ar«  conditions  precedent  to  the  entry 
of  the  order  have  been  complied  with,  the  commission  shall  enter  in  order  ap- 
proving the  plan,  on  the  terms  and  conditions  and  by  the  methods  set  forth  in  the 
petition,  or  with  such  iuo<^&ci^ions  thereof,  or  upon  auch  terms,  conditions,  and 
methods^  as  it  may  proifiabe  as  necessary  in  the  public  interest,  and  also,  if  the 
commission  shall  find  upon  objection  of  a  stockholder  of  a  carrier,  a  party  to  the 
proposed  plan  of  unification,  that  certain  terms  and  conditions  of  said  plan 
subject  such  stockholder  to  UJid^e  or  unreasonable  prejudice,  then  with  such 
motiwcations  of  tbe  ^iM,  or  iipoa  mufk  ^muh  ooowtions  and  methods,  as  it 
may  prescribe  as  necessary  to  remove  or  correct  such  prejudice.  If  the  order  of 
the  commission  (whether  of  not  any  intervenor's  petition  has  been  filed)  imposes 
as  a  condition  to  the  approval  of  the  proposed  unification  that  a  carrier  not 
joining  in  filinp  the  petipon  be  made  »  psj-ty  to  the  unifieation,  the  carriers 
filing  the  petition  may  report  to  the  commission  the  efforts  made  by  them  to 
comply  with  the  condition;  and  if,  after  hearing,  the  commission  is  of  opinion 
that  the  carrier  that  is  to  be  made  a  party  is  insisting  on  unreasonable  terms,  the 
commission  may  reiw0ke  or  mo^y  tUm  «<H9ditiOB  or,  U  reqiMsted  to  do  ao  by 
such  carrier,  may  prescribe  the  teams  on  which  the  carrier  may  be  made  a  parly 
to  the  proposed  uiiification. 

"  (2)  The  carriers  and  the  commission  shall  give  due  considaivii^oo  to  the 
inclusion  in  the  plan  of  short  and  of  weak  carriers  in  the  territory  involved;  and 
in  order  that  the  provisions  of  section  202  may  be  carried  out,  the  commission 
is  directed  to  make  and  have  available  for  its  use,  a  study  of  the  short  and  weak 
carriers,  but  without  postponing  for  the  purpose  of  any  general  study  the  con- 
sideration of  and  action  upon  any  plan  proposed  under  this  title. 

"  (3)  The  issue  of  securities  under  or  in  connection  with  any  plan  of  corporate 
consolidation  or  merger  shall  be  subject  to  the  provisions  of  section  20a  of  this 
act,  but  such  piovisions  may  be  administered  as  provided  in  paragraph  (2)  of 
section  206. 

"  (4)  The  commission  may,  from  time  to  time,  for  good  cause  shown,  upon 
the  petition  of  a  carrier  (or  of  its  successor  in  interest)  which,  under  the  plan, 
acquires  tlie  propertv  of  another  carrier,  make  such  orders,  supplemental  to  any 
order  issued  under  this  title,  as  it  may  deem  necessary  or  appropriate. 

".C0N«9NT  OF  CARBIER8 

"Sec.  208.  (1)  The  order  of  the  commission  under  section  207  shall  not  become 
effective  unless  the  board  of  directors  and  the  holdiens  of  the  stock  of  each  of  the 
carriers  designated  therein,  or,  in  the  case  of  an  acquisition  of  securities  under 
section  205  or  under  subdivision  (d)  of  paragraph  (2)  of  section  203,  the  board 
of  directors  of  the  acquiring  carrier,  consent  thereto. 

"  (2)  The  board  of  directors  of  a  carrier  shall  be  held  to  have  consented  thereto 
if  a  majority  of  the  number  <4  directors  in  office  vote  for  ^  4l4^tion  of 
the  plan,  as  approved. 

"(3)  The  holders  of  tlie  stock  of  any  such  carrier  shall  Ije  held  to  have  con- 
sented thereto  if  at  least  a  majority  of  the  votes  to  which  the  holders  of  all  out- 
standing sliares  of  capital  stock  are  entitled  are  cast  in  favor  of  the  adoption  of 
the  plan  as  approved.  Such  vot^^s  may  be  cast,  in  person  or  b.v  proxy,  at  an 
annual  or  special  meeting  held  and  conducted,  and  notice  of  which  has  been 
given,  in  any  manner  lavi^ul  for  an  annual  or  sp>ecial  meeting  (as  the  case  may 
be)  of  the  stockholders  of  such  carrier.  The  number  of  votes  which  any  such 
stockholder  is  entitled  to  cast  at  any  such  meeting  shall  be  determined  as  follows: 
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•    "(a)  The  bolder  of  any  such  stock  entitled  to  vote  in  respect  thereof  in  the 

election  of  directors  of  the  carrier,  shall  have  the  right  to  oast  the  same  number  of 
votes  in  respect  thereof  as  he  would  be  entitled  to  cast  in  such  election,  except 
that  there  shall  be  no  right  of  cumulative  voting. 

"(b)  The  holder  of  any  share  ortMManding  capital  stoek  not  entitled  to  vote 
in  respect  thereof  under  subdivision  (a)  of  this  paragraph  shall  have  the  right  to 
cast,  upon  the  question  of  the  adoption  df  the  plan  as  approved,  one  vote  in 
respect  of  each  such  share. 

"(4)  A  certificate  for  each  carrier,  under  its  corporate  seal,  signed  by  its 
f^wident  or  one  of  its  vice  presidents,  and  attested  by  its  secretary  or  an  assistant 
secretary,  and  duly  ackhowledged  before  a  notary  public  by  such  president  or 
vice  president  and  secretary  or  assistant  secretary,  that  its  board  of  directors  and, 
when  required,  the  holders  of  its  stoek  have  consented  thereto,  shall  be  filed  with 
the  commission  and  shall  be  prima  facie  evidence  of  the  facts  so  certified. 

"(5)  Notwithstanding  any  covenant  or  provision  in  any  mortgage,  deed  of 
trust  or  other  contract  heretofore  or  hereafter  made  by  a  carrier,  a  party  to  a  plan 
of  unification  under  this  title,  prohibiting  a  merger  or  eonsolidatioii  of  iudi 
carrier  or  a  sale  or  lease  of  its  properties,  or  requiring  the  consent  thereto  of 
holders  of  bonds,  debentures  or  other  evidences  of  indebtedness  issued  under 
such  mortgage,  deed  of  trust  or  other  contract,  or  of  the  trustee  therein  named, 
such  prohibition  shall  not  prevent,  nor  shall  such  coiisMit  be  necessary  to,  ttie 
approval  by  the  commission  or  the  carrying  into  effect  of  such  plan  of  unification 
as  approved,  and  no  default  shall  result,  whereby  there  shall  arise  or  be  enforced 
a  right  to  declare  such  bonds,  debentures  or  other  evidences  of  indebtedness 
immediately  due  and  payable  or  to  enter  upon  the  mortgaged  property  or  to  sell 
or  foreclose*  any  security  or  to  take  any  other  action  provided  by  such  mortgage, 
deed  of  trust  or  other  contract,  by  reason  of  the  carrying  into  effect  of  such  plan 
of  unification  despite  such  prohibition 'or  without  such  consent:  it  being  hereby 
declared  that  all  such  covenants  and  provisions  to  the  extent  uiat  they  tend  to 
hinder  or  prevent  any  unification  of  carriers  under  the  authority  ot  this  title  are 
contrary  to  the  public  interest. 

"effective  date  of  order  of  the  commission 

"Sec.  209.  The  order  of  the  commission  approving  such  plan  shall  become 
effective  upon  the  certification  by  the  commission  that  the  board  of  directors 
and,  when  required,  tlie  holders  of  the  stock  of  eaeh  of  the  carriers  designated 
therein  liave  eoasented  thereto  in  the  manner  provided  in  seetion  208. 

EFFECT  OF  ORDER  OF  THE  COMMISSION 

**Sbc.  210.  (1)  On  and  aftor  the  effective  date  of  the  order  of  the  commission 
approving  such  plan,  or  an  order  of  the  commission  (whether  entered  before  or 
after  the  passage  of  the  railway  consolidation  act  of  1928)  approving  an  aecjuisition 
of  control,  each  carrier  designated  in  any  such  order,  in  accordance  with  such 
order,  shall  have  authority  and  power  necessary  or  appropriate  to  carry  into 
effect,  and  to  do  any  and  all  acts  necessary  or  a|)propriate  in  order  to  carry  into 
effect,  such  plan  or  acc|uisition;  to  issue,  sell,  or  exchange  securities,  in  accordance 
with  the  terms  and  conditions  and  by  the  methods,  if  any,  set  forth  in  such  order; 
to  hold,  maintfiin  and  operate  any  properties  acquired  by  it  pursuant  to  such 
plan;  and  to  exercise  its  franchisers,  and  to  carry  on  and  to  do  any  business  author- 
ized by  its  franchises,  whether  theretofore  its  own  or  acquiretl  by  it  pursuant  to 

such  plan.  ,       ,  .  ,i 

"(2)  Any  such  earrier  and  its  officers,  directors,  agents,  and  employees  shall 
be  relieved  from  the  operation  of  the  'antitrust  laws'  as  designated  in  section  1 
of  the  act  entitled  '  An  act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes,'  approved  October  15,  1914,  and  the 
operation  of  the  first  sentence  of  paragraph  (12)  of  section  20a  of  this  act;  from 
all  other  restraints  and  prohibitions  of  any  other  law  of  the  United  States;  and  from 
all  restraints  or  prohibitions  of  the  laws  or  constitution  of  any  State  or  any  decision 
or  order  of  any  State  authority — ^in  so  far  as  may  be  necessary  or  appropriate 
to  enable  such  carrier  and  its  ofBoen,  dbeotors,  and  agents  to  enter  Into  and 
earry  into  effect  such  plan,  and  to  make  such  acquisition,  or  in  accordance  with 
such  plan  to  hold,  maintain,  and  operate  any  properties  and  exercise  any  fran- 
ctiises,  whether  theretofore  its  own  or  acquired  by  it  pursuant  to  such  plan. 

"  (3)  The  entry  of  any  order  by  the  commission  under  this  ti^  and  the  certifi- 
cation by  the  oomndsiiion  under  seeUon  209  shall  be  conclusive  evidence  that  the 
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canieis  designated  in  such  order,  and  theu-  boards  of  directors  and  stockholders, 
have  complied  with  the  provisions  of  this  title  which  are  apphcable  to  such 
carriers,  boards  of  directors,  and  stockholders  and  which  are  conditions  precedent 
to  the  entry  of  such  order  and  such  certification.    ;  ; 

"  (4)  The  title  to,  or  right  or  interest  in,  real  estate,  vested  by  deed  or  other- 
wise in  any  carrier  designated  in  the  order  of  the  commission,  shall  not  be  held 
to  revert  or  to  be  in  any  way  impaired  by  reason  of  this  title  of  this  act  or  of 
anything  done  under  the  provisions  of  this  title  of  this  aet  or  an  order  of  the 
commiasloii  entered  thmunder. 

"effect  of  corporate  consolidation  and  MERGER 

"Sbc.  211.  (1)  Upon  the  effective  date  of  the  order  of  the  conmiission  in  the 

case  of  a  plan  presented  for  a  corporate  consolidation  of  two  or  more  carrier 
corporations  (referred  to  in  this  title  as  the  'constituent  corporation')  into  a 
single  corporation  (referred  to  in  this  title  as  the  'resulting  corporation'))  except 
as  restricted  or  limited  m  the  joint  agreement,  or  in  the  petitkm,  as  approved  er 

granted  by,  or  in  the  order  of,  the  commission — 

"(a)  The  corporations  shall  be  held  to  be  consolidated; 

"  (b)  The  resulting  corporation  shall  have  all  and  singular  the  rights,  privi- 
leges, powers,  inunumtiee,  exemptions,  and  franchises  of  each  of  the  constituent 
corporations,  respectivelv,  but  only  to  the  same  extent  as  possessed  or  enjoyed 
by,  and  to  be  possessed'  and  enjoyed  only  within  the  same  territory  as  in  the 
case  of,  each  such  constituent  corporation; 

"  (c)  All  propertv,  real  and  personal,  and  aU  debts  due  on  whatever  account, 
including  stock  subscriptions  and  other  things  in  action,  belonging  to  any  of  the 
constituent  corporations  shall  be  held  to  be  transferred  to  and  vested  in  the 
resulting  corporation  without  further  act  or  deed,  as  effectually  as  they  were 
vested  in  the  constitoent  corporation; 

"  (d)  All  debts,  liabilities,  and  duties  of  each  of  the  constituent  corporations 
shall  thenceforth  attac^h  to  the  resulting  corporation,  and  become  and  be  its 
debts,  liabilities,  and  duties,  and  be  enforceable  against  it  to  the  same  extent  as  if 
such  debtS;  liabilities,  and  duties  had  been  ineurred  or  eontracted  by  or  imposed 

upon  it.  .     ,  r 

"  (2)  Upon  the  effective  date  of  the  order  of  the  commission  in  the  case  of  a 
plan  presented  for  a  corporate  merger  of  one  or  more  carriers  (referred  to  in  this 
title  as  the  *  merging  corporations*)  into  one  of  the  petitioning  carriers  or  any 
other  carrier  corporation  (referred  to  in  this  title  as  the  'continuing  corporation'), 
except  as  restricted  or  limited  in  the  joint  agreement,  or  in  the  petition,  as  ap- 
proved or  granted  by,  or  in  the  order  of,  the  commission — 

"  (a)  The  corporations  shall  be  held  to  be  merged  into  the  continuing  corpora- 
tion; .  . 

"  (b)  The  continuing  corporation  shall  have  all  and  singular  the  rights,  privi- 
leges, powers,  immunities,  exemptions,  and  franchises  of  each  of  the  merging 
corporations,  respectively,  but  only  to  the  same  extent  as  possessed  or  enjoyed 
by,  and  to  be  possessed  and  enjoyed  only  in  the  same  territory  as  in  the  case  of, 
each  such  merging  corporation; 

"(c)  All  propertv,  real  and  personal, ' and  aU  debts  due  on  whatever  account, 
including  stock  subscriptions  and  other  things  in  action,  belonging  to  any  of  the 
merging  corporations  shall  be  held  to  be  transferred  to  and  vested  in  the  con- 
tinuing corporation  without  further  act  or  deed,  as  effectually  as  they  were  vested 
in  the  merging  corporation; 

"(d)  All  debts,  liabilities,  and  duties  of  each  of  the  merging  corporations  mSl 
thenceforth  attach  to  the  continuing  corporation,  and  become  and  be  its  debts, 
liabilities,  and  duties  and  be  enforceable  against  it  to  the  same  extent  as  if  such 
debts,  liabilities,  and  duties  had  been  incurred  or  contracted  by  or  imposed  upon  it. 

"  (3)  In  the  case  of  any  such  corporate  consolidation  or  merger,  the  rights  of 
creditors  and  all  liens  upon  tlie  property  of  any  of  the  constituent  or  merging 
corporations  shall  be  preserved  unimpaired,  and  the  respective  corporations 
shall  be  deemed  to  continue  in  existence  so  far  as  may  be  necessary  to  preserve 
the  same. 

"  (4)  Any  action  or  proceeding  pending,  upon  the  effective  date  of  the  order 
of  the  commission,  by  or  against  any  such  constituent  or  merging  corporation 
may  be  prosecuted  to  judgment  as  if  such  consolidation  or  merger  had  not  been 
effected,  but  the  resulting  corporation  or  the  continuing  corporation,  as  the  case 
may  be,  may  upon  motion  become  or  be  made  a  party  l^hereto. 
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*'9ummnane  ■toqkhwhui 

"8ec.  212.  (1)  Any  stockholder  of  a  carrier  owning  or  possessing  railroad  or 
terminal  property  all  or  the  greater  part  of  which  would  be  acquired  by  another 
iSMiier,  or  flf  a  «Miier  whkb  wowld  be  meiipsd  inko  or  ooMolidafM  wm  another 
carrier,  in  pursuance  of  a  plan  providing  for  a  metbod  of  unifieaftion  under  sub- 
division (a),  (b),  or  (c)  of  paragraph  (2)  of  section  203,  who  was  registered  as 
such  prior  to  the  filing  of  the  peti^on  proposiug  the  plan  and  continued  to  be  so 
registered  until  the  closing  of  the  books  for  the  purpose  of  tiie  meeAiiiC  ^  the 
■tockholderi  at  which  the  consent  to  the  adoption  of  the  plan  as  approved  by 
the  commissaon  was  voted,  and  who  either  at  such  meeting  voted  against  the 
adoption  of  the  plan  or  prior  thereto  gave  to  the  carrier  of  which  lie  is  a  stock- 
holder a  written  protest  against  the  adoption  of  such  plan,  may  within  thirty 
fiagFt  after  such  meeting  give  written  aaliee  to  such  carrier  that  he  does  not 
consent  to  the  adoption  of  such  plan  (except  that  if  at  the  time  of  such  meeting 
any  such  registered  stockholder  is  deceased  or  under  a  legal  disability  and  there 
la  TOO  legal  representative  duly  authorized  to  act  for  hiiu,  or  if  any  such  registered 
■tookh<dder  dies  or  becomes  under  a  legal  disability  withiiii  such  thirty  days, 
then  such  notice  may  be  given  at  any  time  prior  to  the  expiration  of  ninety  days 
from  the  date  on  which  such  disability  is  removed  or  the  date  on  which  a  legal 
r^resentative  is  duly  authorised  to  act  for  such  stockholder,  whichever  date  is 
imb  earlier).  Every  such  stoc^older,  and  no  others,  by  or  for  whom  such 
notice  is  given,  shaM  ba  dwnaii  to  be  a  'diaaenting  atoeVihoMor'  as  tiutt  ftirin  is 
used  in  this  title. 

"(2)  The  patitioniug  carriers,  at  any  time  before  the  effective  date  of  the 
order  of  iha  Commiarion  appaoving  tiie  i4an,  may  withdraw  and  abandon  idieir 

petition  proposing  a  plan  as  to  which  there  is  a  dissenting  stockholder;  but  other- 
wise, then  on  and  after  such  effective  date,  every  dissenting  stockholder  shaU  be 
entitled  to  have  all  shares  of  stock,  registered  in  his  name  as  aforesaid  prior  to 
^  filing  of  the  pMaom  and  atHl  continuing  so  registered,  purdbaaed  hy  the 
acquiring,  continuing  or  resulting  corporation  under  the  plan,  or,  if  not. so  pur- 
chased, taken  by  condemnation  in  accordance  with  the  provisions  of  section  213. 

**  (3)  The  opportunity  to  be  heard  by  the  commission  and  the  right  to  secure 
Juat  compensation  for  their  stock,  as  afforded  by  this  title,  ahall  constitute  the 
sole  and  exclusive  remedies,  in  opposition  to  the  plan,  of  stockholders  of  a  carrier 
owning  or  possessing  railroad  or  terminal  property  all  or  the  greater  part  of  wluch 
would  be  acquired  by  another  carrier  or  of  a  c&rrier  wliich  would  be  merged  into 

or  eonoaildated  with  another  mttSm  Manaat  to  a  plan  provltfng  te  a  awthod 
al  onifieation  under  aubdiWrion  0^,  (b),  or  (fi)  of  pangraph  (S9  of  aeation  ^3. 

"kight  of  sminisnt  oom^on 

"Sec.  213.  (1)  The  corporation  which,  under  the  provisions  of  section  212. 
may  be  required  to  purchase  or  to  acquire  by  condemnation  the  stock  of  any 
dissenting  stockholder,  shall,  uuless  tla/&  stock  is  purchased  pursuant  to  section 
212,  institute  proeeedtnga,  in  tte  United  States  diatrlat  aomt  lor  a  iudieiat 
district  within  a  State  in  which  the  carrier  which  issued  the  stock  is  chartered, 
for  the  condemnation  of  such  stock.  In  the  case  of  a  carrier  chartered  under  an 
act  of  Congress,  then  such  proceedings  shall  be  instituted  in  the  Supreme  Court 
af  the  Dia^  of  Columbia. 

"  (2)  If  such  corporation  fails  to  purchase  or  to  institute  and  maintajft  con- 
demnation proceedings,  any  such  dissenting  stockholder,  or  if  deceased  or  under 
a  legal  disability,  his  legal  representative,  may,  after  the  expiration  of  ninetx 
dajra  from  the  effeetive  date  <n  tiM  cnder  of  the  coaaanisrion  approving  the  plan, 
ini^tute  in  his  behidf  proceedings  for  the  condemnation  by  the  corporation  of 
the  shares  of  the  capital  stock  then  held  by  him  whicii  were  registered  in  his 
name  prior  to  the  filing  of  the  petition  proposiug  such  plan  aud  continuing  to  be 
ao  registered.  Sueh  proeeedings  shall  be  had  in  the  eoiirt  wUck  would  ha^a  had 
jurisdiction  of  such  proceedings  if  instituted  by  the  corporation. 

**  (3)  Any  corporation  authorized  by  an  order  of  the  commission  entered  under 
this  title  to  acquire  any  property  (other  than  stock),  or  any  right  or  interest  in 
any  sueh  property,  heid  or  enjoyed  without  power  of  aangiuneat  or  traarfer, 
may,  with  the  consent  of  the  owner  or  holder  thereof,  institute  proceedings  in 
the  United  States  district  court  for  the  judicial  district  in  which  such  property 
ia  located,  or  of  which  the  owner  of  such  property,  right,  or  interest  is  ao  iH' 
habitant,  for  the  ocmdemnaiioii  of  auch  property,  right,  or  iateraat.   If  such 
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property  is  located  in  the  District  of  Columbia,  api^ieation  may  be  made  to  the 

Supreme  Court  of  the  District  of  Columbia. 

"(4)  Upon  the  institution  of  any  proceedings  under  paragraph  (1),  (2),  or 
(3)  of  this  section,  the  court  shall  transmit,  under  its  seal,  the  petition.  Or  a  copy 
thereofy  t<y  the  InteifeMe  GOmmerde  Commission,  for  an  inquiry  and  report  to 
the  court  of  the  just  compensation  to  be  paid  for  the  stock  or  other  property, 
or  right  of  interest  in  property,  to  be  condemned  in  said  proceedings.  The  costs 
of  any  proeeedings  under  paragraphs  (1),  (2)  or  (3)  of  thjs  section  shall  be  taxed 
againit  the  eanier. 

^(6)  The  United  Statea  strict  courts  and  the  Supreme  Court  of  the  District 
of  Columbia  are  hereby  given  jurisdiction  to  hear  and  determine  proceedings 
for  condemnation  instituted  under  this  section,  and  to  enter  appropriate  orders 
of  condemnation  ttoein,  and  it  shaU  be  the  duty  of  the  commission,  upon  receipt 
of  any  aueh  petitionv  or  a  copy  thereof,  from  any  such  court,  to  ascertain  the 
just  compensation  to  be  paid  for  any  such  stock,  or  any  such  property,  right, 
or  iwterest,  and  to  report  thereon  to  the  court. 

"  (6)  The  practice,  pleadings,  forms,  and  modea  of  procedure  for  preeeedtngi 
for  condemiiii<non  under  this  section  (except  proceedings  by  the  commission) 
shall  conform  as  nearly  as  may  be  to  the  practice,  pleadings,  forms,  and  modes 
of  proceedings  in  suits  in  equity,  and  the  powers  of  the  courts  of  the  United 
States  to  prescribe  ndes  for  proceedings  abatt  i^ly  to  proceedings  for  eon- 

Uiiaaatinn  under  thia  section  to  the  same  extent  aa  they  apply  to  aufte  in  equity; 
except  that — 

"  (a)  All,  or  any  number  of,  the  dissenting  stockholders  of  any  one  carrier,  or 
their  legal  representatives,  may  be  joined  in  one  proceeding; 

"  (b)  Notice  of  any  such  petition  shall  be  given  the  stockhold^  fxt  tMr 
legal  representatives,  or  the  owners  of  the  property  or  the  right  and  interest 
therein  to  be  condenmed  either  by  personal  service,  or,  if  for  good  cause  shown 
permitted  by  the  court,  by  publication  at  least  onoe  a  we^  lor  four  auoeeasiYe 
weeks  in  a  newspaper  published  in  the  jndiiM  dialriet  or  in  the  Diatriefe  of 
Columbia  (as  the  case  may  be) ; 

"  (c)  Reasonable  notice  and  opportunity  to  be  heard  shall  be  afforded  each 
such  stockholder,  legal  representative,  or  owner,  by  the  commission,  in  sueh 
manner  or  the  oommissioa  or  the  court  may  prescribe;  and 

"(d)  The  report  of  the  commission  shall  be  treated  by  the  court  and  pro- 
ceeded on  in  the  same  manner  as  the  report  of  a  master  in  chancery  in  a^  suit 
in  equity  and  the  court  uiay,  for  good  cause  ^own,  hear  and  eonsider  additional 
evidence  or  remand  the  proceeding  to  the  oonmiisaion  for  the  taking  <3i  addi- 
tional evidence  and  further  consideration  and  report. 

"  (7)  Upon  the  payment  of  the  amount  of  the  award,  or  in  the  case  of  refusal 
to  receive  the  amount,  then  upon  the  deposit  thereof  with  the  clerk  of  the  court, 
the  stock  or  property  or  the  right  or  interest  therein  shall  be  held  to  be  trans- 
ferred to  the  petitioning  carrier  or  corporation  and  to  have  become  its  stock, 
property,  right,  or  interest.  In  case  of  failure  to  pay  the  amount  awarded 
within  thirty  days  after  the  judgment  or  decree  making  the  a^l^Brd  has  boeOmO  fflOA 
and  upon  the  depoait  with  the  clerk  of  the  court  of  the  certificate  ci  aueh  atock 
properly  assigned  or  the  documents  properly  transferring  such  property,  right, 
or  interest,  final  process  to  execute  the  award  may  be  had  by  writ  of  execution 
in  the  form  used  by  the  court  in  suits  at  common  law  in  actions  of  assumpstl. 

"TAiATtOir 

"Sec.  214.  No  tax  shall  be  levied  or  collected  under  any  revenue  law  of  the 
United  States,  or  by  or  under  the  authority  of  any  State  or  any  politieal  sub- 
division thereof,  in  respect  of  any  issue,  sale,  delivery,  or  transfer  of  any  security 
or  any  agreement  to  sell,  or  memorandum  of  sale  of,  any  security,  or  any  grant, 
assignment,  transfer,  or  other  conveyance  of  any  interest  in  real  or  persoittu 
property,  in  respect  of  the  incorporation  or  reincorporation  of  any  carrier,  or  ip 
respect  of  any  other  means  or  proceeding  necessary  or  appropriate  to  carry  a 
unification  into  effect,  if  in  pursuance  of  a  unification  approved  by  the  commission 
under  this  title.  Gain  from  the  sale  or  other  disposition  of  property,  or  income 
from  any  distribution,  in  connection  with  any  such  unification,  shall  not  be  sub- 
ject to  tax  by  or  under  the  authority  of  any  State  or  any  political  subdivision 
thereof.  Any  such  unification  shall  be  held  to  be  a  reorganization  within  the 
meaning  of  that  term  as  used  in  Part  I  of  Title  II  of  the  revenue  act  of  1926. 
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"application  of  existing  laws 

"Sec.  215.  (1)  The  provisions  of  section  20a,  other  than  those  of  paragraph 
(10),  shall  not  apply  to  the  issue  of  securities,  or  the  assumption  of  any  obligation 
or  liability  in  respect  of  any  securities,  if  authorized  by,  and  in  accordance  with 
the  teraiB  and  oonditioiis  of,  an  ordw  of  the  oommiarioii  issued  under  tide  title, 
approving  a  plan. 

"(2)  The  provisions  of  paragraphs  (18),  (19),  and  (20)  of  section  1  shall  not 
apply  to  any  extension,  enlargement,  or  abandomment  of  properties,  if  authorized 
by,  and  in  aoeordanoe  with  the  terms  and  conditions  of,  an  order  issued  by  the 
commission  under  this  title,  approving  a  plan,  nor  shall  such  paragraphs  apply 
to  any  construction,  acquisition,  or  operation  of  lines  or  transportation  over 
such  lines,  in  pursuance  of  the  extension,  enlargement,  or  abandonment. 

"(3)  Any  of  the  evidence  included  in  the  record  of  the  commission  in  its 
proceedings  under  paragraph  (2),  (4),  or  (5)  of  section  5  and  any  abstract  or 
written  materials  made  by  the  commission  and  based  upon  such  evidence,  shall 
be  preserved  and  shall  be  available  to  and  mav  be  used  by  the  commission  in  its 
proceedings  upon  a  petition  ffled  under  this  title;  but  any  such  evidenoe.  idtetnot 
or  materials  so  used  shall,  Jt>y  reference  or  otherwise,  be  made  a  part  of  its  record 
in  such  proceedings. 

"Sec.  216.  (1)  Whenever  the  commission  is  of  opinion,  after  hearing,  upon  the 
application  of  one  or  more  canriers,  that  the  acquisition,  to  the  extent  indicated 
by  the  commission,  by  one  of  such  carriers  of  control,  under  a  lease  or  by  the 
purchase  of  stock,  or  in  any  other  manner,  of  a  carrier  whose  main  track  does  not 
exceed  one  hundred  miles  in  length,  is  in  the  public  interest,  the  commission  shall 
have  authority  by  order  to  approve  and  authorize  such  acquisition,  upon  such 
terms,  conditions,  and  methods  as  the  commission  finds  to  be  just  and  reasonable. 

"  (2)  If  an  application  under  this  section  or  under  paragraph  (2)  of  section  5 
proposes  an  acquisition  authorized  under  the  provisions  of  section  202,  the 
commission  may,  if  it  is  of  the  opinion  that  it  is  necessary  or  desirable  in  the  public 
interest,  make  it  a  condition  of  its  further  consideration  of  the  application  that 
the  applicant  conform  to,  and  proceed  under,  the  provisions  of  tbiis  title  (other 
than  the  provisions  of  paragraph  (1)  of  this  section). 

"Sec.  217.  Upon  the  expiration  of  seven  years  from  the  passage  of  the  railway 
eonsolidation  act  of  1928  it  shall  be  the  duty  of  the  commission  to  report  to 
Congress  the  extent  to  which  unifications  have  taken  place  in  accordance  with 
such  act,  and,  in  the  light  of  conditions  then  existing,  its  recommendations  as  to 
further  proceedings. 

"separability  of  provisions 

"Sec.  218.  If  any  provision  of  this  title  is  declared  unconstitutional,  or  the 
application  thereof  to  any  person  or  circumstances  is  held  invalid,  the  validity 
of  the  remainder  of  the  title  and  of  the  application  of  such  provisions  to  other 
persons  and  circumstances  shall  not  be  affected  thereby." 

BBPEAL8 

Sec.  3.  (1)  Paragraphs  (4),  (5),  and  (6)  of  section  5  of  the  interstate  commerce 
act  are  hereby  repealed. 

(2)  Paragraph  (2)  of  section  5  of  the  interstate  commerce  act  is  hereby  amended 
by  adding  at  the  end  thereof  a  new  sentence  to  read  as  follows:  "No  appHcation 
shall  be  made  under  this  paragraph  after  the  enactment  of  the  railway  consoli- 
dation act  of  1928." 

BHOBT  TITLE 

Sec.  4.  This  act  may  be  cited  as  the  "railway  consoUdation  act  of  1928.*' 

STATEMENT  OF  HOV.  HBNBY  G.  HALL,  INTSBSTATS  COMMERCE 

C0MMI8SI0HER,  WASHIMOTOV,  D.  C. 

The  Chaibman.  Will  you  state  jova  name  and  your  position? 

CommiBaoner  Hall.  M^r  name  is  Henry  C.  Hall.  I  am  and  have 
been  for  nearly  14  yem  a  member  of  the  interstate  Commerce  Com- 
mission. 
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The  Chairman.  You  may  proceed,  Mr.  Commissioner,  with  any 
statement  that  you  care  to  make,  either  on  the  general  subject  of  cosk" 
solidation  or  with  special  reference  to  the  Fess  bill  which  is  under  ocm- 

sideration  by  this  committee. 

Commissioner  Hall.  Mr.  Chairman,  I  have  appeared  before  this 
committee  and  the  House  committee  repeatedly  in  connection  with 
the  proposed  amendments  and  modifications  of  the  existing  consolida- 
tion statute,  and  the  views  of  the  commission  and  my  own  views  have 
been  so  fully  made  known  that  perhaps  it  is  hardly  necessary  for  me 
to  repeat  them. 

The  Chairman.  How  many  times  have  you  testified  before  House 
and  Senate  committees  on  the  subject  of  consolidation? 

Commissioner  Hall.  I  should  hesitate  to  say,  offhand,  but  it  has 
been  almost  every  year  ever  since  1922,  perhaps,  or  somewhere  around 
there. 

The  Chairman.  When  did  the  Interstate  Commerce  Commission 
first  give  attention  to  the  question  of  consolidation? 

Conunissioner  Hall.  I  can  not  say  definitely  when  it  was  first 
considered,  but  I  remember  that  in  1919  the  commi^ion,  which  was 
at  that  time  represented  before  the  House  committee  by  former 
Chairman  Clark,  laid  before  that  committee  in  the  form  of  a  draft  of 
a  bill  its  conception  of  what  was  needed  in  connection  with  the  provi- 
sion providing  for  consolidation.  Of  course  those  original  suggestions 
have  been  ami>lified  and  carried  into,  you  might  say,  other  fields. 
Senator  Cummins  was  very  greatly  interested  in  that  subject. 

Or  existing  statute  in  that  regard  is,  so  to  speak,  a  compromise 
between  the  views  of  the  House  and  the  views  of  the  Senate  and  was 
worked  out  in  conference  between  those  who  were  delegated  to  confer 
on  that  subject  representing  the  Senate  and  House,  and  the  Senator 
was  desirous  of  seeing  amendments  and  modifications  of  the  existing 
bill.  He  himself  introduced,  as  I  recall  it,  several  bills  in  the  Senate 
looking  to  that  end. 

In  fact,  the  need  for  some  modification  of  it  has  been  recognized 
by  the  President  in  repeated  annual  messages  and  evidenced  by  the 
introduction  of  a  number  of  bills  both  in  this  body  and  in  the  House. 

To  put  it  very  brieflv  I  may  say  that  I  have  had  occasion  to 
examine  and*  consider  all  of  those  measures  as  introduced,  and  I  can 
sum  up  mjr  view  by  saying  that  the  Fess  bill  now  pending  here,  with 
the  modimsations  which  are  suggested  in  the  text  just  distributed 
and  now  lying  before  you,  represents,  to  my  mind,  the  most  desirable 
and  the  most  workable  modification  of  the  existing  law  on  the  subject 
of  unification  of  carriers  and  carrier  properties  that  has  yet  been 
forthcoming.  And  it  is  therefore  to  that  text  which  has  just  been 
circulated  Uiat,  for  convenience,  I  would  like  to  address  myself,  if 
that  be  agreegj^le  to  the  members  of  the  committee. 

The  Chairman.  Certainly. 

Senator  Fess.  There  was  no  effort  at  legislation  on  unification 
prior  to  1920,  was  there?  That  was  the  first? 

Commissioner  Hall.  I  do  not  recall  that  there  was.  I  think 
possibly  the  experience  of  the  country  and  of  the  carriers  during  the 
period  of  Federal  control  led  to  a  study  of  what  advantages  might 
be  anticipated  from  a  provision  for  further  imification  of  railroad 
properties;  the  conception  being  that  if  the  existing  railroad  properties 
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the  major  properties,  were  allowed  to  become  systems  we  should  have 
a  more  adequate  transportation  service  in  the  country,  more  readily 
subject  to  regulation  under  the  authority  of  Congress,  with  increased 
efficiency  and  a  tendency  toward  decreased  cost  to  the  public. 

Senator  Fess.  In  your  discussdon  this  morning  will  yoti  de^lop 
the  need  of  amendment  to  tlie  192^  act,  in  ykiW  of  the  fact  tlkAt  tftf^ 
is  n  fedSfig  me^aii^nectiotiM  iStiAt  thet^isf  lio  need  of  AMheff  legisla- 
ikm  ioi  the  miitte^  aMd  that  w«  cotdd  proceed  linder  the  preset  law 
ofl92flr 

My  understanding  has  been  that  the  commission  has  found  it 
nktiier  impossible  to  proceed,  and  that  accounts  largely  for  this  effort 
at  new  legislation.  Will  you  discuss  that  in  the  matter  that  you  aare 
going  to  discuss? 

Commissioner  Hall.  I  shldl  be  glad  to  do  so,  Senator,  aftd  will 
try  to  do  so  briefly. 

The  existing  provisions  as  to  unification— I  use  that  broader  term — 
are  found  in  section  5  of  the  interstate  commerce  act.  The  only  part 
of  section  5  which  has  been  found  available  for  the  purposes  of  unifi- 
cation thus  far  has  been  paragraph  2  of  section  5  which  provides  for 
the  acquisition  of  control  either  through  stock  ownership,  lease,  or 
otherwise,  by  one  carrier  of  another  carrier  under  certain  conditions 
responding  to  certain  calls  laid  out  in  paragraph  2  of  section  5,  pro- 
vided if  this  process  should  fall  short  of  consolidation. 

Then  in  the  succeeding  sections  of  tlie  statute  ihm  are  provisions 
for  consecution,  l^e  csonimission  is  required  to  prepare  and  ^t 
ottt  a  tentiktiTe  plan  of  consolidation  and  may,  after  a  sta^e,  provide 
tliat  hefmngs  shaQ  dose,  and  later  it  is  to  put  out  a  complete  plan  of 
consolidation. 

That  consolidation,  as  it  is  termed  in  the  statute  as  distinguished 
from  acquisition  or  control  under  paragraph  2  of  section  5,  contem- 
plates only  one  of  the  various  forms  of  consolidation  of  the  aggrega- 
tion of  carriers  and  carrier  properties  that  historically  have  been  used 
in  the  building  up  of  the  systems  that  we  have  in  this  country  to-day. 

To  illustrate,  the  Pennsylvania  system,  so  called,  consisted  of  what 
were  formerly  some  600  different  corporations  and  different  railway 
properties,  and  now  consists  of  something  like  70  distinct  corpora- 
tions  

The  Chairman.  Seventy  now. 

Commissioner  Hall.  Something  like  that. 

What  is  true  of  that  system  is  true  of  the  other  systems,  although 
not  perhaps  the  same  figures,  but  in  the  same  sense. 

All  those  methods  in  the  existing  provisions  as  to  consolidation  are 
disregarded  except  the  one  method  where  a  corporation  owns  as  Well 
as  operates,  or  operates  as  well  as  owns,  railway  properties  which 
theretofore  were  in  separate  ownei^hip  and  under  separate  operation. 

In  other  words,  acquisition  of  control  through  lease,  use  of  ttS\s 
thi'ougfL  tracka^  ri^fts,  and  acquisition  of  control  through  purchase 
of  capital  stock  are  excluded  from  this  contemplated  consolidation. 

The  commission  was  called  upon  to  work  out  some  plan  which  would 
result  in  the  building  up  of  systems  where  properties  in  each  system 
should  be  owned  by  one  corporation  and  operated  by  that  same  cor- 
poration. That  injected  a  regidity  into  the  problem  which  is  not 
inherent,  which  does  not  belong  there,  and  is  counter  to  the  historical 
development  of  our  systems  in  this  countiy.    When  you  recall  that 
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in  Lincoln's  time  there  were  only  about  30,000  miles  of  railroad  in 

the  United  States,  approximately  the  mileage  which  is  now  repre- 
sented by  the  Short  Lone  Association,  and  that  mileage  has  now  grown 
to  250,000  miles,  the  more  important  part  of  the  traffic  of  the  country 
being  carried  in  what  are  recognized  as  systems  which  have  grown 
up  partly  through  acquisition  of  control  through  purchase  of  stock, 
partly  through  lease  and  in  various  other  ways,  it  seemed  unnecessary 
to  start  on  this  program  of  consolidation  by  saying  that  whatever 
went  into  a  system  had  got  to  be  owned  and  operated  by  the  same 
corporation ;  and  of  course  as  each  additional  railway  property  was 
added  to  a  given  system  it  would  necessitate  quite  a  modification  in 
the  cas.e  of  that  particular  corporation. 

The  intent  of  section  5  is  quite  plain,  that  where  consolidation  is 
effected  in  accordance  with  the  statute  to  the  extent  that  it  may  be 
necessary  to  carry  out  that  consolidation,  the  parties  to  it  should  be 
rdieved  from  the  straits  of  the  anti-trust  laws,  contrary  statutes  and 
constitutions  of  the  States  which  prohibit  consolidation  of  parallel 
or  competing  roads,  and  other  restraints  which  have  heretofore 
restricted,  at  least,  the  directions  in  which  these  systems  should 
grow  and  devdop. 

The  manifest  intent  was  to  remove  obstacles,  but  unwittingly  per- 
haps, quite  clearly  in  the  light  of  experience,  new  obstacles  which 
did  not  previously  exist  were  injected  into  the  statute — to  one  of 
them  I  have  already  referred — that  are  restricting  consolidation  to 
one  form,  and  that  the  least  used  form,  historically,  of  any  known  to 
those  who  are  engaged  in  transportation. 

The  result  was  that  any  progress  along  this  line  was  arrested  until 
the  commission  should  have  prepared  and  promulgated  a  complete 
plan.  That  complete  plan  w  as  to  embrace  the  railway  properties  of 
the  United  States.  It  did  not  say  all  the  railway  properties  of  the 
United  States,  but  it  did  not  in  its  terms  permit  any  exclusion.  That 
complete  plan,  therefore,  would  have  to  contemplate  that  the  rail- 
ways properties  of  the  United  States  through  this  one  form  of  con- 
sohdation  ^ould  be  built  up  into  systems,  and  all  voluntarily, 
because  there  was  no  compulsion  about  it. 

The  construction  of  those  systems  must  he  in  accordance  with  and 
in  furtherance  of  the  complete  plan. 

There  was  provision  for  application  to  the  commission,  of  pro- 
posals for  such  consolidation  and  creation  of  such  systems. 

The  next  obstacle  that  stands  out  in  the  existing  statute  is  that  as 
soon  as  the  commission  receives  such  application  it  should  proceed 
under  our  valuation  section  ld~A  to  determine  the  value  of  the 
carrier's  properties  that  would  enter  into  that  system.  Section  19-A 
of  our  valuation  statute  as  thus  far  construed  provides  a  process  for 
arriving  at  the  rate-making  value  of  the  railw^ay  properties  of  the 
United  States.  That  rate-making  value  might  be  a  very  different 
thing  from  the  values  to  be  attached  to  the  various  properties  in  a 
consolidated  system,  because  under  this  consolidation  provision  the 
capitalization  of  that  system  was  to  be  measured  by  that  value. 
None  of  us  as  yet  knows  with  certainty  what  19-A  requires.  That 
has  been  what  we  have  attempted  to  do  under  that  section  of  our 
act;  and  it  has  been  before  the  courts  and  is  still.  In  two  or  three 
instances  we  got  no  light  from  the  courts,  as,  for  example,  in  what  is 
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known  as  the  San  Pedro  case,  because  the  Supreme  Court  found 
that  the  matter  of  valuation  had  not  yet  reached  a  stage  where  it 

was  justiciable. 

The  act  of  1920  provided  for  recapture,  and  the  provisions  with 
regard  to  recapture  have  been  applied  by  the  commission  in  the 
O'Fallon  case.    That  also  is  on  its  way  to  the  Supreme  Court. 

The  recapture  provisions  would  call  for  bringing  a  valuation  down 
to  the  date  of  the  period  when  the  recapture  of  one-half  of  the  net 
return  in  excess  of  6  per  cent  would  be  made,  ■  •  ^ 

This  provision  in  the  consolidation  statute  to  which  I  am  referring 
would  require  us  to  arrive  at  present  value  tor  purposes  of  present 
capitalization  of  the  system,  proposals  with  respect  to  which  ai:e  lying 
before  the  oommittee.  It  would  therefore  require  bringing  that 
▼ailue  dowiLBot  only  to  1924  or  1925,  or  whatever  the  recapture  pmod 
was;  it  would  require  bringing  it  down  to  the  immediate  present  or 
the  imminent  future.  It  does  not  seem  to  take  into  account,  further, 
the  value  of  property  not  devoted  to  common  carrier  purposes  but 
which  might  be  cwiied  by  the  carriers  seeking  to  enter  into  the 
aystem. 

To  illustrate  how  important  an  item  that  sometimes  is  as  bearing 
on  capitalization,  I  might  revert  to  the  fact  previously  mentioned 
before  this  committee  that  during  the  period  of  Federal  control  the 
New  York  Central  system  had  an  income  of  over  $10,000,000  annually 
outside  of  what  it  received  or  was  entitled  to  receive  from  the  Director 
General  of  Railroads.  In  other  words,  that  property  which  did  not 
pass  into  Federal  control  and  w^as  not  operated  by  the  Government 
was  of  such  value  that  it  yielded  an  income  of  $10,000,000.  Such 
property  as  that  certainly  ought  to  be  taken  into  account  when  you 
are  arriving  at  capitalization  of  a  new  system. 

There  therefore  was  a  provision  which,  if  not  ultimately  an  obstacle, 
was  certainly  of  a  nature  to  arrest  progress  for  several  years.  We 
found  by  experience  that  a  value  of  that  kind  can  not  be  finally 
determined  even  if  w  e  knew  exactly  what  the  value  meant  and  what 
value  was  intended,  whether  for  rate-making  purposes  or  some  other 

Surpose.  Value  can  not  be  determined  for  two  or  three  years.  It 
oes  not  facilitate  consolidation  or  any  other  process  of  unification  if 
the  matter  is  to  be  tied  up  during  two  or  three  years,  or  w^hatever  the 
period  might  be,  until  the  conmiission  could  ascertain  and  sustain  its 
idea  of  total  capitalization. 

The  Chairman.  How  does  this  bill  deal  with  that  problem? 
Commissioner  Hall.  It  eliminates  it. 
The  Chairman.  It  eliminates  it  absolutely,  does  it? 
Commissioner  Hall.  Yes. 

Mr.  Fess.  I  wanted  the  codtt||6ioner  to  make  that  statement, 
because  there  are  several  new  mHkrs  on  the  conmiittee. 

The  Chairman.  Yes;  I  wanted  him  to  make  it,  too:  and  then  I 
wanted  to  ask  him  the  point  blank  (question,  How  would  you  elimi- 
nate it  or  deal  with  the  new  proportion? 

Commissioner  Hall.  There  was  a  mandate  laid  upon  ihe  com- 
mission to  proceed  to  put  out  a  comj^ete  plan.  The  commission 
held  hearings  running  over  a  couple  of  years.  It  accumulated  a  most 
valuable  record,  a  historical  monument,  in  fact.  It  is  a  picture  of 
what  the  railroads  were  of  this  country  during  the  years  1920  to  1922 
or  ld23,  but  we  have  found  it  impracticable  lit^^tir^siaii^  Ji  ic^ 
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plan,  using  only  that  method  under  which  consolidation  would  take 
the  form  of  one  corporation  owning  what  it  operated  and  i^perating 
what  it  owned.  We  have  found  it  impracticable  to  put  out  such  a 
complete  plan.  That  was  quite  early  made  manifest.  It  was  as 
well  known  to  Senator  Cummins  as  it  was  to  any  Member  of  either 
House. 

It  has  been  the  desire,  I  think,  of  those  who  were  impressed  with 
the  advantages  that  might  reasonably  be  contemplated  as  coming 
through  further  unification  of  properties  to  remove  existing  obstacles 
to  such  unification.  It  has  been  the  desire  to  see  the  act  modified 
so  as  to  make  it  more  workable  in  that  respect,  rather  than  to  see  this 
commssion  put  out,  I  think,  an  impossible  product.  We  found  it 
impossible  to  put  it  out  and  a  futile  thing  when  it  was  put  out. 

I  have  touched  upon  some  of  the  obstacles  that  stand  out  in 
that  act. 

There  is  an  omission  that,  to  the  carriers,  is  somewhat  of  equal 
importance,  and  that  is  the  lack  of  provision  for  Federal  machinery 
in  the  corporate  operation  of  these  various  existmg  carriers  to  bring 
about  what  it  was  plainly  desired  by  the  statute  to  facilitate;  that  is 

to  say,  the  further  unification. 

The  question  in  their  minds  has  been.  How  can  carriers  orgamzBd 
under  the  laws  of  a  State,  with  statutory  provisions  in  that  State  as 
to  how  their  stockholders^  meetings  and  directors'  meetings,  and  so 
on,  shall  be  held — how  can  they  take  that  machinery  and  use  it  for  a 
purpose  that  is  prohibited  by  the  constitution  of  that  State? 

Therefore  it  seemed  desirable  to  them  that  there  should  be  some 
enabling  act,  in  a  way,  an  enabling  provision  which  w^ould  prescribe 
the  niachinery  that  would  be  used  by  this  corporation  as  such  in 
carrying  out  w^hat  seemed  to  be  the  manifest  intent  of  Congress, 
namely,  that  they  should,  if  they  met  the  requirements  of  the  statute 
and  the  approval  of  the  conmiission,  be  permitted  to  grow  as  others 
had  grown  into  systems. 

The  Chairman.  How  many  States  have  those  prohibitory  con- 
stitutions? 

Commissioner  Hall.  I  would  say  that  all  of  the  Western  States^ 
just  offhand,  from  Illinois  on,  have  them.  Our  oonstitutions  in  the 
West  are  very  largely  drawn  from  Illinois.  I  am  speaking  in  the 
rough.  Just  how  many  of  the  States  in  the  East  or  in  the  South 
have  constitutional  provisions  prohibiting  consoHdation  in  any  form 
of  parallel  or  competing  lines,  I  do  not  know. 

But  we  do  know  that  the  New  York  Central  is  operating  railroads,, 
one  on  the  east  side  of  the  Hudson  and  the  other  on  the  west  side- 
of  the  Hudson,  one  called  the  New  York  Central  and  the  other  called 
the  West  Shore,  and  apparently  that  does  not  conflict  with  the  laws 
of  New  York  or  New  Jersey.  I  have  not  looked  into  that  matter^ 
but  I  know  it  is  a  matter  of  fact  that  they  are  operating. 

I  referred  to  the  obstacles  and  the  omissions.  The  Fess  bill  with 
the  modifications  that  are  suggested  in  italics,  or  through  brackets 
indicating  omission  

The  Chairhan.  May  I  ask  a  general  question  right  there?  Would 
it  mterrupt  you? 

Commissioner  Hall.  Oh,  no. 
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the  Inteistate  Commerce  Commission  generally  has  been  considering 
this  question  for  many  years?     .    ,     .  ^ 

Commissioner  Hall.  Yes;  actively  since  1920. 

The  Chairman.  Is  it  your  belief  and  is  it  the  behef  of  the  Inter- 
state Commerce  Commission  that  consolidations  of  railroads  should 
take  place  in  the  United  States  within  certain  prescribed  limits^ 

Commissioner  Hall.  We  think  they  should  be  pernutted.  We 
do  not  think  they  should  be  required;  and  we  thmk  that  there  shoiild 
be  reasonable  provision  enabling  them  to  do  so. 
.  The  Chairman.  Then  ;^ou  do  not  believe  that  that  reqmrement 
would  be  met  by  the  provisions  of  the  existing  law? 

Commissioner  Hall.  Oh,  no;  there  ia  nothmg  mandatory  m  the 
existing  law  except  that  properties  m  one  system  can  not  go  mto 
another  system  unless  the  plan  is  changed. 

The  Chaibman.  But  may  the  system  of  consohdation  m  which 
vou  as  a  member  of  the  conmiission  believe  and  m  which  the  commis- 
sion generaUy  beUeves— may  that  take  place  under  the  provisions 

the  existing  law,  or  are  some  modifications  necessary  as  suggested 

in  the  pending  measure?  i     j       ^  .  oo  t 

Commissioner  Hall.  I  am  personally  convinced  and,  so  far  as  i 
know,  that  view  is  shared  by  the  rest  of  the  commission,  that  moditi- 
cation  of  the  existing  law  is  imperative  if  anything  is  to  be  done  under 
it  I  am  referring  now  to  the  consolidation  paragraphs  of  the  act, 
because  we  are  proceeding  under  paragraph  2  of  section  5  in  deaimg 
with  applications  for  acquisition  of  control;  and  that  is  the  only  way 
in  which  unification,  to  use  the  more  general  term,  has  been 
proceed  since  1920,  with  one  exception.  In  the  case  of  the  JNickel 
Plate  there  was  consolidation  under  State  laws,  and  when  we  came 
to  pass  on  the  issuance  of  securities  we  found  that  the  consohdation 

was  for  a  lawful  purpose.  ^ .  ,^  ,       ,         •     w  ^ 

I  turn,  therefore,  to  this  prmt  which  has  been  circulated  this 
morning  as  representing  the  best  solution  which  has  yet  been  brought 
forward  by  either  the  House  committee  or  the  Senate  committee. 
I  have  been  discussing  what  would  be  the  same  resultmg  text  before 
the  House  committee,  so  Uiat  what  I  have  to  say  to  you  is  very  much 
what  I  have  had  to  say  there. 

The  print  deals  with  the  text  of  S.  4892,  which  was  introduced  b} 
Mr.  Fess  on  December  17,  1926.  I  have  understood  that^that  was 
identical  with  the  confidential  committee  print  No.  1,  of  the  House, 
which  represented  the  stage  at  which  the  House  committee  had 
arrived  in  consideration  of  the  then  Parker  bill.  There  has  since 
been  another  Parker  bill  which  was  introduced  on  March  3;  and 
Senator  Fess  has  introduced  S.  1175,  dated  December  6,  1927. 

This  Senate  bill  1175  I  have  not  seen  until  this  mornmg,  but  1 
understand  from  what  Senator  Fess  said  a  httle  while  ago  that  it  is 
substantially  the  same  as  S.  4892  which  was  mtroduced  and  the  text 
of  which  ajppears  in  this  print  circulated  by  Odonel  Thorn  this 

morning.  .    .  ,  • 

The  changes  which  appear  on  page  2  m  itahcs  are  changes  m  tne 
names  of  the  tiUes.  THtle  I  is  to  be  appUed  to  the  existing  mterstate 
commerce  act  and  properly  may  indicate  that  it  deals  with  regulatory 
provisions,  but  of  a  general  nature.  .    i  ,u 

Title  II  which  I  will  now  consider  also,  it  seems'to  me,  deals  witn 
regulatory  proraicms,  although  devoted  to  unification  of  carriers. 
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The  power  of  the  Conirross  to  deal  with  the  instrumentalities  of 
interstate  and  foreign  coininerce  is  drawn  in  the  main,  if  not  entirely, 
from  what  is  known  as  the  commerce  clause  of  the  Constitution  which 
provides  for  regulation;  and  if  the  subject  of  unification  of  carriers  is 
properly  one  for  legislation  by  Congress  and  for  administration  by 
the  commission,  it  also  must  be  an  incident,  and  I  think  it  is  essen- 
tially an  incident,  of  the  regulation  of  interstate  and  foreign  commerce. 
Therefore  the  substitution  as  a  title  of  the  words  Regulatory  pro- 
visions— ^Unification  of  carriers'^  for  the  words  in  the  Fess  bill  as  it 
now  stands,  ''Unification  of  carriers,^'  is  in  the  interest  of  clarification 
and  it  eliminates  the  suggestion  that  in  this  Title  II  the  Congress  is 
going  outside  of  or  beyond  the  commerce  clause  of  the  Constitution. 

On  this  same  page  2  there  is  some  modification  in  italics  of  the 
definitions  appearing  in  the  Fess  bill.  Those  modifications  clarify 
and  seem  to  me  to  be  desirable. 

The  same  may  be  said  of  the  change  in  italics  which  appears  on 
page  3.  In  line  13  of  page  3  there  is  a  substitution  which  runs  through- 
out the  bill  of  the  word  ''stock"  for  the  phrase  ''voting  securities" 
which  is  used  in  the  Fess  bill.  That  seems  to  me  a  desirable  change. 
Voting  securities  would  include  various  evidences  of  indebtedness. 
The  holders  of  those  securities  are  creditors  of  the  corporation. 
Those  who  hold  its  stock  are  in  a  sense  the  owners  of  the  corporation. 

Senator  Fess.  The  term  "stock"  is  more  limited  than  the  term 
"voting  securities"? 

Commissioner  Hall.  Oh,  yes.  It  eliminates  all  those  who  are 
merely  creditors  and  includes  those  who  have  to  the  extent  they  have 
gone  in  it  to  state  the  extent  of  their  success  or  failure  as  an  operating 
concern  of  the  carrier.  The  creditor  ordinarily  relies  upon  the 
security  that  it  has.  But  these  stockholders  are  m  a  sense  partners; 
they  are  really  the  owners;  they  have  what  is  left  after  the  debts  are  . 
paid,  and  no  creditor  is  really  entitled  to  much  more  than  to  have  its 
debt  paid,  with  interest.  So  that  seems  to  me,  in  the  interest  of 
simplification^  a  very  desirable  provision,  because  those  who  have 
entered  into  a  carrier  as  stockholders,  to  my  point  of  view,  have  a 
different  say  as  to  whether  that  corporation  should  be  merged  or 
unified  into  one  of  the  forms  here  contemplated  with  some  other 
corporation  than  have  the  creditors  of  the  existing  corporation  whose 
claims  can  be  satisfied  when  the  debts  to  them  are  paid.  That  sub- 
stitution runs  through  the  entire  bill,  but  it  is  first  declared  here. 

On  page  4  appear  in  italics  certain  provisions  under  the  head  of 
"Authority  for  unifications."  This  in  the  existing  Fess  bill  is  called 
a  declaration  policy.  There  are  opportunities  for  certain  contro- 
versies in  the  provision  of  either  section  and  under  either  head. 

The  Chairman.  I  understand  that  the  whole  clause  has  the  dec- 
laration policy  stricken  out  and  this  other  substituted  under  the 
heading  of  "Authority  for  unifications," 

Commissioner  Hall.  That  is  right,  and  if  it  is  agreeable  to  the 
committee  I  would  prefer  to  revert  to  this  after  I  have  run  through 
the  succeeding  sections,  because  we  might  be  led  into  a  little  discus- 
sion. For  the  moment  I  only  want  to  comment  upon  the  words  "or 
other  property,"  which  appear  at  the  top  of  page  6,  lines  1  and  2. 
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Thi'^  contemplates,  as  you  will  observe,  an  exception.  You  will 
find  that  exception  beginning  in  line  15  on  page  5,  where  it  says: 

but  the  provisions  of  this  title  shall  not  be  held  to  prohibit  *  *  ♦  (a)  the 
acquisition  bv  anv  carrier  of  securities  issued  by  another  carrier  in  an  amount 
not  sufficient' to  constitute  control  of  such  other  carrier,  or  (6)  the  acquisition  by 
a  carrier  of  additional  securities  issued  by  another  carrier  of  which  control  has 
been  previously  lawfully  acquired,  or  (r)  the  formation  of  a  subsidiary  corporation, 
and  the  acquisition  of  all  or  any  part  of  the  securities  thereof,  for  the  construction, 
use,  ownership,  or  control  of  branches,  terminals,  or  other  property. 

Now,  that  phrase  "or  other  property,"  as  I  have  mentioned  in  the 
hearing  before  the  House  committee,  is  about  as  comprehensive  as 
any  phrase  vou  can  find.  As  far  as  words  go  it  would  cover  the 
entire  property  of  the  Pennsylvania  or  the  New  York  Central,  and 
it  would  seem  to  me  that  the  draftsmen  who  will  give  this  final  shape 
ought  to  qualify  those  words  ''or  other  property'^  so  as  to  restrict  it 
to  such  propertv  as  might  be  accessorial  or  rounding  out  what  was 
already  acquirecl.    I  take  it  that  that  is  the  intent,  but  the  words  go 

further.  i,, 

Mr.  Thom.  There  are  qualifying  words  tiiere,  Mr.  Commissioner, 
that^hat  is  all  to  be  done,  if  clone  at  all,  for  the  carriers  by  power 
conferred  by  State  authorities  and  in  accordance  with  State  law. 

Commissioner  Hall.  Yea;  that  is  quite  true,  and  perhaps  my 
illustration  of  the  Pennsylvania  or  the  New  York  Central  would  not 
be  good;  but  I  think  we  will  recognize  that  the  words  ''or  other 
property"  could  with  advantage  be  qualified  somewhat. 

Mr.  Thom.  In  reading  it  you  did  not  call  attention  to  those  qualify- 
ing words  which  I  thought  it  desirable  to  have  in  the  minds  of  the 
members  of  the  committee. 

Commissioner  Hall.  They  are  important  words. 

Senator  Fess.  Have  you  any  suggestion  as  to  the  qualifymg 
words,  Mr.  Commissioner?  .j 

Commissioner  Hall.  No;  I  have  not  framed  that.  My  idea  was, 
as  I  got  it,  that  this  should  be  accessorial  property  or  roundmg  out 
in  some  way  of  what  was  abeady  there,  and  the  reference  to  the 
exercisable  power  conferred  by  State  authority  in  accordance  with 
State  laws  would  seem  to  emphasize  that  idea,  because  the  States, 
although  some  are  large,  are  none  of  them  large  enough  to  embrace 
what  we  call  systems.  .  i 

The  Chairman.  As  far  as  you  have  gone  with  consolidations  by 
the  action  of  the  Interstate  Commerce  Commission,  have  you  come 
in  conflict  with  the  State  authorities  to  any  considerable  degree? 

Commissioner  Hall.  In  regard  to  the  acquisition  of  control  we 
have  approved  such  acquisitions  where  they  were  strongly  objected 
to  by  State  authorities,  the  attorney  general  of  Texiis,  for  example, 
appearimr  in  the  opposition.  I  do  not  recall  at  this  moment  any 
important  litigation  that  has  grown  out  of  tiiat  action  on  the  part 
of  the  commij^sion.  . 

The  Chairman.  That  is  to  say,  that  notwithstanding  the  objection 
of  the  attorney  general  of  Texas  you  approved  the  consohdation 
proposed  at  that  time?  in/ 

Commissioner  Hall.  Acquisition  of  control  under  paragraph  2  ol 
section  5,  yes.  Our  record  justified  and  nothing  stood  m  the  way 
except  the  statute  or  the  constitution  of  the  State,  and  we  have  felt 
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that  under  the  existing  provision  of  the  Federal  law  we  could  not  be 
controlled  by  that  State  obstade. 

I  have  commented  before  the  House  committee  on  the  word  ''lease" 
in  Une  24  on  page  6.  I  do  not  quite  understand  how  one  would 
acquire  securities  by  lease.  That  may  be  an  incident  to  the  acquisi- 
tion by  lease  of  the  properties  of  a  carrier  and  in  connection  with  the 
properties  so  acquired — I  mean  rail  properties — th^^  might  be  some 
securities  held  by  the  lessor  which  would  be  put  under  some  para- 
graph in  the  lease.  However,  I  do  not  quite  understand  how  one 
acquires  securities  bv  lease,  and  perhaps  that  word  could  be  eiq>lained. 
I  have  no  doubt  Colonel  Thom  can  explain  it. 

Passing  now  to  page  7,  the  first  three  lines  in  italics,  reading: 
"Nothing  in  this  title  shall  be  construed  to  authorize  or  provide  for 
the  creation,  directly  or  indirectly,  of  any  Federal  or  national  cor- 
poration; and"  seem  to  me  unnecessary.  I  do  not  find  anything  in 
this  title  that  could  be  so  construed;  and  I  do  not  see  why  it  is  neces- 
sary to  make  that  declaration. 

Senator  Fess.  In  our  hearings  at  the  close  of  the  last  session  there 
were  parties  interested  in  that  particular  phase  and  rather  objected 
to  the  bill  then  pending  on  the  ground  that  it  did  permit  Federal 
incorporation.  It  was  contended  here  that  it  did  not,  but  the  parties 
were  quite  persistent  in  it,  and  I  assumed  that  that  was  why  this  was 
put  in. 

Commissioner  Hall.  That  may  be  true,  and  I  have  no  objection 
to  it  except  that  it  suggests  that  this  bill  is  providing  for  incorporation. 
You  wiU  recall  that  in  one  of  the  bills  introduced  by  Senator  Cummins 
the  second  part  of  it  was  quite  a  complete  provision  for  FederiU 
incorporation. 

The  Chaibman.  That  is  quite  true,  but  the  committee  did  not  agree 

to  that. 

Commissioner  Hall.  Well,  that  has  disappeared.  There  is  none 
of  it  here.  It  seems  to  me  unnecessary  to  profess  that  there  is  nothing 
here  providing  for  incorporation  under  the  Federal  law^  when  a  reading 
of  the  text  shows  that  there  is  nothing  to  provide.  I  would  not  know 
how  to  come  here  to  Congress  and  seek  to  incorporate  a  Federal 
railroad  under  this  bill.    I  would  not  know  where  to  begin. 

The  Chairman.  Inasmuch  as  it  is  a  mere  negation,  it  makes  no 
difference,  does  it? 

Commissioner  Hall.  I  am  not  certain.  Sometimes  negations 
suggest  doubt  in  the  minds  of  the  Congress  as  to  whether  after  all 
the  other  provisions  do  not  provide  for  Federal  incorporation. 

The  Chairman.  But  you  think  there  is  nothing  in  this  bill  that  does 
provide,  either  directly  of  indirectly,  or  by  inference  for  Federal 
incorporation  of  railroads? 

Commissioner  Hall.  No  ;  I  have  not  foimd  it. 

Senator  Fess.  That  was  the  opinion  of  the  committee;  that  is, 
those  who  expressed  themselves;  but,  as  you  know,  Mr.  Chairman, 
there  was  a  witness  here  that  rather  insisted  that  it  was  in  there,  and, 
while  he  did  not  convince  me,  this  was  put  in  to  alleviate  that  oppo- 
sition. I  agree  with  the  commissioner  that  it  may  be  paying  a  pretty 
high  price.  I  take  if  from  what  the  commissioner  has  just  now  said 
that  he  fears  the  possibility  of  any  consolidation  under  the  provisions 
for  consolidation  with  this  in  it. 


CommiBsioiier  ^aix.  I  Would  rather  scie  it  out.  I  do  not  think  I 
would  put  it  any  more  strongly  than  that.  I  do  not  think  it  addd 
anything.  I  would  rather  see  the  paragraph  hegin  in  line  5,  (capi- 
talizing the  latter  ''a"  in  the  word  **all,"  so  it  would  begin,  "All 
the  powers,  fifehts,"  etc.,  and  continue  as  it  runs  down  to  and  includ- 
ing line  1 1 . 

Mr.  Thom.  Mr.  Chairman,  may  I  say  a  word  in  explanation? 
The  Chairman.  With  the  permission  of  Mr.  Hall. 

Commissioner  Hall.  Surely. 

Mr.  Thom.  At  the  hearing  to  which  Senator  Fess  has  referred  the 
State  commissions,  acting  through  their  counsel,  presented  the  view 
that  inasmuch  as  a  technical  consolidation  resulted  as  a  matter  of 
law  in  a  new^  corporation,  and  inasmuch  as  that  resulted  under  a 
Federal  statute,  that  new  corporation,  according  to  their  view,  might 
be  considered  as  a  creation  of  a  Federal  corporation,  and  they  objected 
very  much  to  that  consequence.  I  agreed  with  Senator  Fess.  I  do 
not  think  there  is  any  danger  from  that,  but  this  was  put  in  to  meet 
that  view     the  S^tatd  commissions. 

Senatoi*  Wagner.  May  I  ask  just  a  question  or  two,  Mr.  Chair- 
man? 

•The  Chairman.  Certainly. 

Senator  Wagner.  If  this  were  inccwporated  into  the  law  and  some- 
time subsequently  Congress  should  amend  the  law  by  omitting  this 
provision,  may  not  that  be  construced  as  an  intent  by  Congress  to 

permit  consolidation? 

Commissioner  Hall.  There  certainly  would  be  some  one  who 
would  suggest  that.  As  to  the  policy  of  putting  such  things  as  this 
into  the  statute,  I  am  reminded  of  the  old  story  of  the  mother  going 
away  and  haying  to  leave  her  children  for  half  aii  hour  or  so  and  saying 
to  them,  ''Whatever  you  do,  do  not  put  beans  in  your  ears."  Well, 
they  had  never  thouo:ht  of  putting  beans  in  their  ears  and  when  she 
came  back  she  found  the  children  had  beans  there.  I  would  leave 
it  out.    As  1  have  indicated,  it  does  not  seem  to  me  to  be  material. 

The  change  in  the  subtitle  of  section  204  of  ''Procedure"  to  "Joint 
agreement  and  petition"  seems  to  me  desirable  in  that  section  204, 
but  the  other  sections  deal  with  procedure,  and  there  is  no  reason 
why  thb  particular  one  should  be  singed  out  ae  the  one  relating  to 
procedure.  Therefore  the  italic  change  there  is  one  which  seeing 
desirable. 

In  line  16,  after  the  word  "authorized  "  I  have  suggested  that  there 
should  be  inserted  the  words  '*and  the  carriers  have  executed." 

The  boards  of  directors  would  hardly  authorize  under  their  respective 
corporate  seals,  etc.,  the  element  of  authorization  by  the  boanl. 

The  Chairman.  What  is  it  that  you  suggest? 

Commissioner  Hall.  Insert  the' words  "and  the  carriers  have 
executed"  after  the  word  "authorized"  in  line  16. 

The  insertion  in  italic  in  lines  19  and  20  seems  to  me  very  desirable. 
It  ma^  be  found  desirable  that  the  petition  or  the  plan  should  be 
amended,  and  if  it  is  provided  that  that  should  be  by  leave  of  the 
commission  it  seems  to  me  that  such  provision  is  sufficiently  safe- 
guarded. 

If  the  change  which  I  have  suggested  in  line  16  on  page  7  is  made, 
a  corresponding  change  in  line  13  on  page  8  would  be  the  substitu- 
tion of  me  word  "executed"  for  the  words  "entered  into." 


87 


On  page  9  the  paragraph  beginning  with  "(2)"  in  italics  does  not 
plainly  indicate  whether  it  is  confined  to  cases  of  intended  unifica- 
tion. If  it  is  not,  I  do  not  quite  know^  why  it  should  be  here.  Those 
who  framed  this  substitute  can  perhaps  clarify  and  certainly  explain 
the  office  that  it  is  intended  to  fulfill.  If  it  is  not  confined  to  cases 
of  intended  unification,  I  do  not  see  why  there  should  be,  say,  an 
application,  in  the  first  place,  and  then  a  hearing  and  an  order. 

The  Chairman.  Perhaps  Mr.  Thom  can  explain  that  right  now. 

Mr.  Thom.  You  would  like  to  have  me  explain  that  now,  Mr. 
Chairman? 

The  Chairman.  Yes. 

Mr.  Thom.  That  was  put  in  there  at  the  instance  of  certain  car- 
riers who,  without  going  to  the  extent  of  a  unification  at  the  moment, 
might  de^e  the  additional  securities  if  that  acquisition  were  approved 
by  the  commission,  and  that  not  necessarily  to  be  a  direct  and  imme- 
diate uaiftcation,  but  it  might  be  deeirable  as  a  preparation  ultimately 
for  one,  and  that  might  or  might  not  ultimately  take  place;  but  it 
was  considered  to  be  a  desirable  power  to  poeeess  and  could  he  safely 
exercised  if  it  is  approved  by  the  commission  after  a  hearing. 

Senator  Pittman.  That  would  be  to  allow  them  to  purchase  cont 
trol  of  another  company? 

Mr.  Thom.  If  approved  by  the  commissioner. 

Commissioner  Hall.  Do  you  mean  that?  Do  you  mean  under 
that  paragraph  1  to  acquire  control  of  another  company? 

Mr.  T  HOM.  It  does  not  limit  it  not  to.  There  is  no  limitation  on 
the  additional  security. 

Commissioner  Hall.  How  about  the  provisions  notifying  gover- 
nors of  the  States  and  all  the  rest? 

Mr.  Thom.  That  is  all  provided  for  under  such  rules  and  regula- 
tions as  you  may  prescribe.  I  will  have  on  the  stand  during  the 
hearings  a  gentleman  who  has  a  speciid  interest  in  that  section  and 
at  whose  suggestion  it  was  inserted. 

Commissioner  Hall.  It  would  seem  to  cover  such  a  case  as  the 
Union  Paoifici  for  example,  which  has  had  pccasion  qr  has  seen  fit 
to  buy  up  equipment  trust  certificates  of  vftfious  other  carriers.  It 
can  do  so  now.  If  it  owns  any  securities  issued  by,  let  us  say,  the 
Baltimore  &  Ohio  and  wants  to  pick  up  some  equipment  trust  cer- 
tificates in  respect  to  the  rolling  stock  of  the  Baltimore  &  Ohio,  is 
it  the  implication  that  to  acquire  those  additional  securities  the 
Union  Pacific  has  to  come  to  the  commission  with  an  application 
for  a  hearing?  As  far  as  I  know,  it  can  buy  them  in  the  open  market 
now.  I  merely  raise  these  queries  because  I  do  not  fully  understand 
the  scope  of  this. 

The  Chairman.  Is  that  clause  an  essential  inference  of  the  plan 
of  consohdation?, 

Commissioner  Hall.  Mr.  Thom  says  he  will  have  a  witness  who 
will  explain  its  need. 

The  Chairman.  It  looks  like  it  is  a  kind  of  preliminary  step  to 
some  other  step  to  be  taken  hereafter. 

Mr.  Thom.  It  is  supposed  that  paragraph  1  of  section  205,  Mr. 

J^h airman,  would  negative  this  general  power  which  the  commission 

has  referred  to,  unless  expressly  reserved  in  paragraph  2. 

Senator  Fess.  I  do  not  recall  the  contention  on  that  paragraph 
at  all.  .  f  ^  ^ 
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Mr.  Thom.  There  has  been  no  contention  before  this  committee 
on  the  subject.    This  is  the  first  time  it  has  been  presented  here. 

Commissioner  Hall.  That  is  probably  something  that  can  be 
presented  later.  I  am  no  sufficiently  advised  as  to  the  need  for  it 
further  than  to  raise  this  query. 

May  I  call  your  attention  to  page  10  and  to  the  part  that  is  in 
italics;  beginning  first  with  section  207: 

If,  after  such  hearing,  the  coraraission  is  of  the  opinion  that  the  proposed  uni- 
fication will  be  in  accordance  with  the  provisions  of  section  202,  and  finds  that  such 
provisions  of  this  title  as  are  conditions  precedent  to  the  entry  of  the  order  have 
been  oompUed  with,  the  commifldon  shall  enter  an  order  approving  the  plfA. 

This  text  does  not  say  at  all  what  provisions  of  this  title  are  "con- 
ditions precedent,"  but  required  us  to  find  that  whatever  they  are  they 
have  been  complied  with.  We  have  to  cast  that  in  the  form  ol  a 
finding.  I  do  not  know  whether  the  words  "conditions  precedent" 
refer  to  iurisdictlonal  prerequisites.  The  term  "conditions  prece- 
dent" is  frequently  in  the  law  of  contracts.  I  do  not  recall  its  use  in 
connection  with  tne  findu^  ^pon  which  an  order  rests. 

There  are  various  provisions  of  this  title.  Some  have  to  deal  with 
the  case  where  two  or  more  carriers  agree  upon  a  plan,  say,  for  con- 
solidation or  merger.  You  will  find  those  listed  on  page  6.  The 
paragraph  beginnmg  "  (6) "  is  a  corporate  merger. 

The  CHAmMAN.  It  is  pretty  diiricult  for  the  members  of  the  com- 
mittoo  to  have  any  idea  about  the  construction  of  this.  We  never 
saw  it  until  this  morning.    We  have  not  even  read  it. 

Commissioner  Hall.  I  have  just  been  discussing  the  correspond- 
ing text  before  the  House  Committee,  and  it  seemed  to  me  that  per- 
haps what  little  I  have  to  submit  might  be  more  useful  if  I  address  it 
to  the  proposed  modification  as  well  as  to  the  existing  Fess  bill. 

Senator  Pittman.  It  certainly  seems  so  to  me,  Mr.^  Chairman. 
I  think  it  is  a  great  help  to  have  Mr.  Hall  here  to  give  his  views. 

The  Chairman.  It  certainly  is.  You  have  read  these  all  over,  of 
course,  Mr.  Hall,  and  are  familiar  with  them. 

Commissioner  Hall.  Yes;  I  have.  Touching  further  on  this 
finding  by  us  Uiat  these  "conditions  precedent"  have  been  complied 
with,  I  call  your  attention  to  two  lines  on  page  5,  lines  13  and  14 — 
"imlawful,  unless  such  unification  is  in  accordance  with  the  pro- 
visions of  this  title  or  with  an  order  of  the  commission."  By  that 
revision  I  should  say,  whatever  our  finding,  if  the  unification  was  not 
in  accordance  with  the  provisions  of  this  title  or  with  an  order  of  the 
commission  it  would  be  unlawful,  just  as  the  statute  says,  and  that 
our  finding  would  not  change  a  fact. 

If  you  will  turn  to  page  19,  line  5,  you  will  find  again  these  words 
"conditions  precedent"  to  the  entry  of  such  order  and  such  certifi- 
cation. Those  words  are  in  a  paragraph  which  begins  on  line  23  of 
page  18.    There  it  says  that — 

The  entry  of  an  order  by  the  commission  under  this  title  and  the  certification 
by  the  commission  under  section  209  shall  be  conclusive  evidence  that  the  carriers 
desi^mted  in  such  order,  and  their  boards  of  directors  and  stockholders,  have 
epmplied  with  the  provisions  of  this  title  which  arc  applicable  to  such  carriers, 
boards  of  directors,  and  stockholders  and  which  are  conditions  precedent  to  the 
entry  of  such  order  and  such  certification. 

As  a  member  of  the  body  that  will  have  to  deal  with  this  and  act 
imder  it,  I  would  like  to  have  it  made  plain,  if  that  term  ''coQditions 
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precedent"  is  to  be  retained,  which  of  this  title  are  ''conditions 
precedent"  and  which  are  not;  and  it  seems  to  me  that  there  is  a  cer- 
tain amount  of  conflict  between  a  provision  that  the  entry  of  our 
order  shall  be  conclusive  evidence  that  it  is  so  and  the  provision  that 
I  have  referred  to  on  page  5  that  the  unification  would  be  unlawful 
unless  such  unification  is  in  accordance  with  the  provisions  of  this 
order  or  with  an  order  of  the  commission.  I  will  not  anticipate  what 
I  shall  have  to  say  later  about  that  phrase  as  to  conclusive  evidence, 
but  we  are  not  accustomed  to  the  conception  that  orders  made  by 
us  or  findings  made  by  us  are  conclusive  evidence;  ordinarily  prima 
facie  evidence  made  so  by  statute  with  one  exception  in  the  Clayton 
Act  that  I  will  refer  to  later. 

Senator  Fess.  Have  3^ou  any  suggestion  as  to  what  should  be 
omitted,  or  is  it  a  question  of  the  entire  amendment  proposed  here? 

Commissioner  Hall.  No;  it  is  not  the  entire  amendment.  I 
should  observe,  perhaps,  Senator,  that  in  our  work  customarily  we 
oiAy  find  what  is  in  issue.  That  is  to  say,  we  begin  our  report  by 
stating  who  are  the  parties  and  what  are  the  issues  and  what  are  the 
contentions,  and  we  deal  with  those  as  we  go  through,  and  at  the  end 
we  find  that  the  rates  are  unreasonable  or  reasoname  or  unduly  prej- 
udicial or  whatever  it. is;  but  we  do  not  find  that  the  carriers  there 
defendant  have  complied  with  all  the  provisions  of  the  interstate 
commerce  act  or  that  the  complainants  have  or  that  we  have  acted 
arbitrarily  can  be  determined  in  the  court  if  that  issue  is  raised,  but 
we  do  not  aflSrmatively  set  out  that  the  parties  who  are  there  before 
us  have  complied  with  everything  that  the  statute  calls  for.  We  do 
not  see  occasion  to  do  it  here.  This  does  not  profess  to  require  us  to 
do  it  for  everything  that  the  statute  calls  for.  It  calls  for  us  to  con- 
sider conditions  that  are  precedent  and  the  conditions  that  are  not, 
and  I  do  not  know.  I  do  not  want  to  be  left  in  doubt  about  that, 
but  if  we  are  to  find  which  are  conditions  precedent  I  think  the  statute 
itself  ought  to  tell  us  which  are  in  order  that  we  can  make  that  finding. 
It  seems  to  me  idle  to  make  a  finding,  however,  if  the  entry  of  our 
order  is  going  to  establish  tliat  the  statute  has  been  complied  with. 

Mr.  Thom.  Would  it  remove  any  of  your  difficulties  if  the  word 
"find"  in  line  19  were  changed  to  ''is  of  opinion,"  and  in  line  20  be 
made  to  read  "as  are  conditions  precedent  to  the  entry  of  the  order"? 

The  Chaikman.  Read  it  the  way  you  suggest  it,  Mr.  Thom. 

Mr.  Thom.  Page,  10  section  207  (1)  commences: 

If,  after  such  hearing,  the  commission  is  of  the  opinion  tliat  the  proposed 
unification  will  be  in  accordance  with  the  provisions  of  section  202,  and  finds 
that  suc)i  provisions  of  this  title  as  are  conditions  precedent  to  the  entry  of  the 

order  have  been  complied  with. 

Commissioner  Hall.  I  do  not  see  what  vou  gain.  Colonel  Thom, 
over  what  is  already  there.  It  says,  ''if  after  such  hearmg,  the 
commission  is  of  the  opinion  that  the  proposed  unification  will  be  in 
accordance  with  the  provisions  of  section  202."    Why  is  it  necessary 

to  go  further? 

^^i*-  Thom.  It  is  because  there  are  certain  things  that  the  carrier 
t)efore  you  are  entitled  to  enter  an  order. 
*  j^'A.iRMAN.  What  do  you  man  by  ''conditions  precedent"? 
1  Those  things  that  in  the  act  were  required  to  be  done 

the  carrier  prior  to  the  entry  of  the  order  had  been  done. 
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Senator  Pittman.  I  do  not  see  any  particular  objection  to  that 
phrase.  The  commissioner  here  would  like  to  know  what  you  mean 
by  "conditions  precedent,"  but  the  part  there  that  seems  to  change 
the  whole  proceaure  is  found  on  page  18,  section  3,  where  they  make 
the  finding  or  the  opinion,  whatever  you  want  to  call  it,  conclusive 
evidence. 

Mr.  Thom.  That  will  require  some  considerable  interruption, 
Senator,  for  mo  to  explain  the  reason  for  that,  and  I  will  undertake 
it  when  you  hoar  mo.  1  will  say  that  that  is  connected  with  questions 
of  titles!    In  a  word,  that  is  the  reason  it  is  there. 

Commissioner  Hall.  Passing  that,  because  I  think  it  does  need 
clarification  and  I  will  not  linger  on  it  lonfrer,  if  you  will  turn  to  page 
11  you  will  observe  in  the  first  line  a  pru\  i>ion  beginning  in  italics — 

and  also,  if  the  commission  shall  find  upon  objection  of  a  stockholder  of  a  carrier — 

Observe  Uiat  that  is  not  necessarily  a  registered  stockholder — 

a  party  to  the  proposed  plan  of  unification,  that  certain  terms  and  conditions  of 
said  plan  subject  such  stockholder  to  undue  or  unreasonable  prejudice,  then 
with  such  modifications  of  the  plan,  or  upon  such  terms,  conditions,  and  methods, 
as  it  may  prescribe  as  necessary  to  remove  or  correct  such  prejudice. 

I  think  there  are  members  of  the  commission  who  would  favor  the 
inclusion  of  such  a  provision  as  that. 

The  Chairman.  We  did  not  get  that  up  at  this  end  of  the  table. 

Commissioner  Hall.  Let  me  repeat,  then.  On  page  11,  begiiming 
in  line  1,  is  an  addition  in  italics,  reading: 

and  also,  if  iY^  commission  shall  find  upon  objection  of  a  stockholder  of  a  carrier- 
Let  me  interpolate  there  that  later  on  there  is  a  provision  as  to  the 
rights  of  registered  stockholders,  as  they  are  defined,  but  here  it 
simply  says  a  stockholder.    I  resume  Uie  quotation: 

a  party  to  the  proposed  plan  of  unification,  that  certain  terms  and  conditions  of 
said  plan  sui)ject  such  stockholder  to  undue  or  unreasonable  prejudice,  then  witli 
such  nuxlilications  of  the  plan,  or  upon  such  terms,  conditions,  and  methods,  as 
it  may  prescribe  as  necessary  to  remove  or  correct  such  prejudice. 

Now,  let  me  say  that  if  it  develops  before  the  commission  that  there 
was  an  inherent  injustice  as  to  one  set  of  stockholdei-s  against  another, 
that  really  would  go  to  the  merits  of  the  plan.  The  commission  would 
be  bound  to  consider  that  in  arriving  at  its  conclusion  as  to  whether 
the  plan  should  be  approved  or  not.  It  does  not  seem  to  me  that 
this  act  should  be  made  a  vehicle  for  adjusting  private  controversies 
as  between  one  set  of  individual  investors  and  another.  I  only 
mention  that  in  passing. 

Senator  Hawes.  Before  you  leave  page  11,  Mr.  Commissioner, 
there  is  some  objection  on  the  part  of  roads  in  my  State  to  the  language 
put  in  brackets  in  lines  8  and  9.  Do  you  desire  to  discuss  that  in 
any  way  at  this  time? 

Commissioner  Hall.  You  are  referring  to  the  sentence  reading: 

If  the  order  of  the  commission  (whether  or  not  any  intervener's  petition  has 
been  filed)  imposes  as  a  condition  to  the  approval  of  the  proposed  unification 
that  a  carrier  not  joininfi:  i:i  filing  the  petition  he  made  a  party  to  the  unificatiun, 
the  carriers  filin,^  the  petition  may  report  to  the  commission  the  efforts  mad« 
by  them  tu  comply  with  the  condition;  and  if,  after  hearing,  the  commission 
of  opinion  that  the  carrier  that  is  to  be  made  a  party  is  insisting  on  ureasonable 
terms,  the  coniniis^i  )ii  may  revoke  or  modify  the  condition,  (or)  if  requested 
to  d  )  so  by  such  carrier,  may  ])rescribe  the  terms  on  which  the  carrier  may  be 
made  a  party  tj  the  proposed  unification. 
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I  do  not  see  that  the  word  in  parentheses,  to  which  you  are  referrin^:, 
are  objectionable,  ''whether  or  not  any  intervenor's  petition  has  been 
filed.''  In  other  words,  in  trying  to  deal  with  the  inherent  fairness  of 
this  plan,  why  should  the  commission  be  stalled  if  it  develops  in  the 
course  of  the  hearing  that  such  a  situation  exists  but  it  also  develops 
that  no  intervenor's  petition  has  been  filed?  It  seems  to  be  contem- 
plated that  the  commission  shall  require  that  a  party  that  apparently 
would  be  aliected  should  be  brought  in.  In  fact,  the  commission 
could  at  any  stage  of  a  proceeding,  if  it  were  necessary,  afford  oppor- 
tunity for  another  party  to  be  brought  in. 

Tlie  Chairman.  Gentlemen,  it  will  be  necessary  for  us^  to  recess 
now  until  to-morrow  morning.  Mr.  Commissioner,  I  trust  it  will  not 
unduly  inconvenience  you  to  return  to-morrow  at  the  same  hour. 
We  will  adjourn  now  until  to-morrow  morning  at  10  o'clock. 

(Thereupon,  at  12  o'clock  noon,  the  committee  adjourned  until 
10  o'clock  a.  m.,  January  10,  1928.) 
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TUISDAT,  JANUARY  10,  1928 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

Washington  J  D.  0. 

The  committee  met,  pursuant  to  adjournment,  at  10.30  o^clock 
a.  m.,  in  the  committee  room,  Capitol  Building,  Hon.  James  E. 
Watson,  chairman,  presiding. 

Present:  Senators  Watson  (chairman),  Couzens,  Fess,  Metcalf, 
Mayfield,  Hawes,  Black,  and  Wagner. 

The  Chairman.  Commissioner  Hall,  if  you  are  ready  you  may 
proceed  now. 

STATEMENT  OF  HON.  HENRY  C.  HALL,  INTERSTATE  COMMERCE 
COMMISSION,  WASHINGTON,  D.  Resumed 

Commi^ionerHALL.  I  think  when  I  discontinued  yesterday  we 
were  <m  page  11  of  this  print  showing  the  amendments  proposed 
by  the  law  coinmittee  of  the  Association  of  Railway  Executives,  No- 
vember 16,  1927,  and  a  question  had  been  asked  with  reference  to  the 
words  appearing  in  parentheses  in  Unes  8  and  9  on  that  page,  the  words 
in  parentheses  readmg,  "whether  or  not  any  intervener's  petition  has 
been  filed."  The  reference  in  parentheses  is  to  the  proviaon  con- 
tained in  paragraph  2  of  section  206,  on  page  9,  beginning  at  line  24. 

Mr.  Thom.  I  <Mnk  it  is  paragraph  3  on  page  10,  Mr.  Commis- 
sioner. 

Commissioner  Hall.  You  are  right;  it  is  in  para^aph  3  beginning 
with  line  7  on  page  10.    This  paragraph  reads: 

Prior  to  or  at  the  time  a  petition  is  called  for  hearing,  but  not  thereafter  except 
for  good  cause  shown,  any  carrier  may  file  with  the  commission  an  intervener's 
petition  praying  that  it  be  made  a  party  to  the  proposed  unification. 

That,  you  will  observe,  confines  the  would-be  intervener  as  to  time 
to  the  period  before  the  petition  of  the  applicant,  or  applicants,  is 
called  for  hearing,  except  for  good  cause  shown  it  may  thereafter  be 
allowed  to  file  an  intervening  petition. 

There  is  also  on  page  9,  in  lines  20  to  23,  being  a  part  of  paragraph 
1  of  section  206,  a  provision  that,  subject  to  such  rules  as  the  com- 
mission may  prescribe,  any  other  person  having  an  interest  shall  be 
afforded  a  reasonable  opportunity  to  be  heard. 

The  Chairman.  There  is  a  difference,  is  there  not,  between  an 
opportunity  to  be' heard  and  an  opportunity  to  intervene?  It  says 
any  person  having  an  interest  shall  be  afforded  a  reasonable  oppor- 
tunity to  be  heard.  Does  that  have  reference  to  a  right  to  intervene 
by  petition? 
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Commissioner  Hall.  I  have  not  so  understood.  In  considering 
this  text  I  have  regarded  the  provision  in  paragraph  3  of  that  section 
as  giving  one  a  risrht  to  file  an  application  to  become  a  party  to  the 
proceeding  in  the  form  of  a  petition  in  intervention,  and  that  limited 
as  to  time  on  or  before  the  calling  of  the  applicant's  petition  for 
hearinj:^,  the  idea  being,  I  assume,  that  whoevBT  is  aHowed  to  inter- 
vene shall  be  bound  by  the  record,  whatever  it  may  be,  and  the  entire 
record.  "  ' 

It  is  conoeivable  that  a  short  line,  let  us  say,  misrht  foel  uncertain 
as  to  whether  to  intei  veno  at  the  outset  and  be  bound  by  the  entire 
record,  but  at  some  stage  of  the  proceeding  might  think  that  in  its 
interest  it  should  be  afi'orded  a  reasonable  opportunity  to  offer 
evidence.  I  discussed  that  before  the  House  committee  as  illus- 
trative of  the  importance  of  the  words  which  are  here  in  italics  on 
page  9,  Imes  20  and  21,  reading,  '^subject  to  such  rules  as  the  com- 
mission may  prescribe.*'  It  seemed  important  that  the  commission 
might,  a  such  other  person  m  a  giveu  instance  chanced  to  be  a  short 
line  or  other  carrier  which  might  have  intervened  at  the  proper  time, 
reauke  that  such  other  person,  if  it  was  afforded  this  opportunity 
to  be  heard,  should  not  be  able  to  contend  that  that  part  die  record 
abeady  made  was  not  conclusive  as  to  it,  because  it  had  an  oppor- 
tunity to  examine  the  witaiesses,  etc.  In  other  words,  the  commis- 
sion might  with  propriety  require  that  if  no  one  from  tib§t  side  sought 
to  come  in  it  must  accept  as  part  of  the  record  in  the  case,  all  of  whidi 
was  to  be  considered  in  deciding  the  case,  that  portion  which  was 
already  in  the  record  before  this  other  person  nought  an  oppo^tuiuty 
to  be  heard. 

The  Chairman.  That  i%  one  of  the  rules  thajt  you  meanrby  that 

language?  '        '  ' 

Commissioner  Hall.  That  is  one  of  the  rules  that  we  would  nat- 
urally prescribe  under  those  circumstances,  and  perhaps  it  would  be 
covered  by  the  words  in  line  22;  but  I  think  it  is  safer  to  do  what  is 
here  done;  that  is,  to  insert  in  italics  the  words  ''subject  to  such  rules 
as  the  commission  may  prescribe.'' 

^  Now,  in  the  public  interest  it  is  desired  that  the  cwnmission  in 
dealing  with  one  of  these  applications  shall  be  able  to  have  before  it 
everything  that  may  bear  on  the  propriety  of  either  granting  the  appli- 
cation or  attaching  certain  conditions  to  that  grant,  or  rejecting  the 
application  in  the  form  in  whiqh  it  is  presemted,  and  one  of  those  con- 
ditions which  it  might  with  propriety  attach  would  be  that  the  plan 
before  it  for  consideration  include  some  carrier  in  the  same  territory 
that  was  not  covered  by  the  application,  but  in  the  interest  of  ade- 
quate service  in  that  region  could  be  included  in  the  unification  here 
proposed,  and  that  irrespective  of  whether  the  particular  carrier  had 
sought  as  an  intervenor  to  come  in  or  had  sought  at  some  subsequent 
stage  a  reasonable  opportunity  to  be  heard.  For  those  reasons  it 
seems  to  me  that  the  words  here  in  parentheses,  with  which  I  began, 
on  page  11,  lines  8  and  9,  ''whether  or  not  any  intervener's  petition 
has  been  filed,"  are  appropriate  words  and  should  be  there.  It 
Ikijffht  affect  the  trading  possibilities.  * 

The  Chairman.  That  is  one  of  the  very  questions  about  which  there 
It  a  cotit^versy. 

Commissioner  Hall.  From  our  {Knnt  of  view  it  is  ilhniateriai 
whethl^  it  affects  the  trading  poesibilitieB  or  not,  because  we  have 
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to  consider  what  in  the  long  run  is  to  be  in  the  interest  of  the  region 
served  and  of  the  puMic  not  only  in  that  region  but  elsewhere. 

Th^  CKfttRliAH.  Of  course,  diat  is  one  of  the  very  controverted 
questions.  For  instance,  here  are  two  lines  running,  say,  down  to 
Norfolk,  and  here  is  another  railimd  betw^n  the  two.  Of  course, 
some  of  these  gentlemen  want  to  say  that  the  conunission  shall  have 
no  authority  whatever  to  take  that  road  in  as  a  part  of  the  system  of 
either  of  those  lines  without  the  consent  of  that  road. 

Senator  Fess.  Unless  the  road  wants  to  go  in. 

The  Chairman.  Unless  the  road  consents.  Let  me  ask  you  here, 
Mr.  Hall,  as  a  practical  question,  how  you  propose  to  force  those 
stockholders  of  that  little  railroad  to  go  into  either  system  if  they  do 
not  want  to? 

Commissioner  Hall.  It  can  not  be  done  under  this  act. 

The  Chairman.  Is  there  any  act  that  can  be  formulated  under 
which  it  can  be  cone? 

Commissioner  Hall.  I  do  hot  know.   Senator  Cummins  thought 
there  could  be  some  compidsion. 

The  Chairman.  He  and  I  never  agreed  on  tliat.  How  can  you  ^ 
force  a  stockholder  to  sell  his  stock  if  lie  does  not  want  to? 

Colnmissicaier  Hall:  Under  the  principle  of  condemnation,  I 
suppose,  if  shares  of  stock  come  under  eminent  domain. 

The  Chairman.  What  do  you  think  about  that.  Colonel  Thom? 

Mr.  Thom.  The  only  way  on  earth  to  do  it  is  by  condemnation  and 
you  have  to  have  somebody  to  pay  that  condemnation  price.  You 
can  not  force  anybody  to  pay  a  condemnation  price.  That  has 
to  be  a  voluntary  act. 

Senator  Couzens.  If  we  declare  this  policy  of  consolidation  pro- 
vided in  section  202,  is  it  your  idea  that  a  small  stockholder  can  hold 
out  and  prevent  the  accompUshment  of  a  public  policy? 

Mr.  Thom.  No. 

Senator  Couzens.  Then  you  may  not  be  able  to  get  that  stock. 
Mr.  Thom.  You  can  get  it  by  condemnation. 

The  Chairman.  But  I  want  an  explanation,  because  that  questiotif 
is  asked  over  and  over  again  on  the  floor  and  elsewhere.  Two  ques- 
tions are  asked.  One  is,  how  can  you  force  a  raifaroad  to  buy  stock 
from  another  railroad  if  it  doed  not  want  to,  and  the  second  is,  how 
can  you  force  a  stockholder  to  sell  his  stock  if  he  does  not  want  to? 
Those  are  questions  that  are  asked  every  day  asid  we  should  be  pre- 
pared to  answer  them.  I  understand  the  theory  of  coademnatkm  of 
course. 

Mr.  Thom.  Would  it  be  appropriate  here  1^  me  to  say  luiy thing 

in  response  to  Senator  Couzens  question? 
The  Chairman.  Certainly. 

Mr.  Thom.  There  are  two  cases.  One  is  where  a  number  of  roads 
come  together  and  ask  for  the  approval  of  their  plan  to  unify  and 
there  are  some  stockholders  in  some  of  them  that  are  to  be  taken  in 
who  do  not  want  that  to  be  done.  That  case  is  covered  by  this  bill 
by  the  provision  that  the  minority  can  not  prevent  that,  but  in  that 
event  those  who  want  to  carry  through  the  unification  shall  have  the 
obligation  on  them  either  to  purchase  or  to  condemn  the  deciding  stock. 
It  does  not  require  any  compulsion  on  the  organization  that  intends 
to  condemn  that  stock,  because  that  is  a  vc^untary  act. 
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The  CwATBiiAN.  Suppose  the  majmty  do  not  want  to  sell? 

Mr.  Thom.  If  the  ma]OEy*y  do  not  want  to  sell  and  the  majority 
4o  not  want  to  ocmdainiiy  ttiero  is  no  law  on  earth  that  will  make  a 
oompaiQr  acquire  another  company,  or  stock  in  another  company,  by 
oaMamnationi  for  the  reason  that  you  would  have  to  have  some 
medium  of  payment  for  that,  and  if  that  was  not  provided  volun- 
tarily I  know  of  no  way  that  the  Government  can  acquire  it. 

Senator  Fess.  The  result  of  that  would  be,  Colonel  Thorn,  that 
there  would  be  no  unification. 

Mr.  Thom.  Yes;  you  are  asking  this  witness  this  question:  Here 
come  a  certain  number  of  roads  that  ask  for  the  approval  of  their 
plan  to  unify  their  property.  The  commission  looks  into  the  situation 
and  it  finds  as  to  the  port  of  Norfolk  to  which  you  alluded,  Mr.  Chair- 
man, that  the  Pennsylvania  Railroad  controls  the  Norfolk  &  Western 
running  into  Norfolk  and  that  the  Van  Sweringens  control  the  Chesa- 
peake &  Ohio  running  into  Norfolk.  Now,  suppose  there  was  a  third 
system  that  wanted  to  get  into  the  port  of  Norfolk,  such  as  the  New 
York  Central,  and  there  was  available  the  Virginian  road  which  b 
/  the  third  running  into  Norfolk.  This  provision  would  authorize  the 
commission  to  say  to  any  proposal  of  the  Penn^lvania  to  acouire  the 
Virginian  that,  "It  is  not  m  the  public  interest  to  do  that,  and  we  wiU 
not  approve  your  proposal  unless  you  omit  the  Virginian.''  If  the 
Van  Sweringens  should  come  in  and  say,  ''We  want  the  Virginian," 
the  commission  should  have  the  power  of  saying  whether  or  not  it 
should  be  excluded  from  them.  And  if  the  New  York  Central  should 
come  here  and  want  to  get  into  Norfolk  and  the  Virginian  was  not 
asking  to  be  made  a  part  of  that,  the  commission  could  say,  "I  will 
not  approve  what  the  New  York  Central  asks  unless  the  Virginian 
is  included."  Now  that  does  not  impose  any  compulsion  on  the 
Virginian  because  under  section  208  it  must  consent  before  the  order 
of  the  commission  becomes  effective.  But  the  mere  question,  as 
I  understand,  that  is  being  asked  tliis  witness  is  whether  or  not 
in  the  public  interest  there  should  be  a  power  in  the  commission 
to  so  condition  its  approval  that  it  will  exclude  or  take  in  some  road 
not  asking  to  be  ex^uded  or  taken  in. 

Senator  Couzens.  Well,  imless  that  is  done  it  seems  to  me  that  it  is 
inc(msistent  that  the  Congress  declare  a  poUcy  such  as  is  indicated  in 
9DCtion  202. 

Mr.  Thom.  I  think  so.  The  histoiy  of  these  words  is  that  they 
wem  originated  by  Senator  Cummins  and  put  in  the  act. 

Senator  Couzens.  I  think  if  they  should  go  tfarou^^  that  way  it  is 
an  error  to  have  Congress  dedaro  a  poUcy  sfifb  i^  indicated, in 

section  202.  . 

Senator  Hawes.  Mr.  Hall,  is  your  opinion  on  this  section  your 
individual  opinion  or  the  opinion  of  aji  the  members  of  the  com- 
mission? 

Commissioner  Hall.  It  is  my  individual  opinion,  and,  as  far  as  I 
know,  the  opinion  of  all  tlie  members  of  the  commission,  although 
their  attention  has  not  been  directed  to  this  particular  portion  in 
parentheses;  but  it  is  their  feeling  when  they  receive  an  application 
for  authority  to  unify  that,  if  they  see  that  an  element  is  necessary 
in  their  conception  to  be  added  as  a  part  of  that  unification,  they 
may  name  that  as  a  condition. 


Senator  Hawes.  The  objection  to  that,  of  course,  seems  to  be  that 
it  would  interfere  with  the  trading  oppOTtunities  and  the  purchasixig 
opportunities  of  the  consoUdation. 

Commissioner  Hall.  In  other  words,  it  would  enhance  the  price. 

Senator  Hawes.  And  it  wawdd  «ihan«e  the  #pce  unreasonably  in 
the  consohdation. 

Commissioner  Hall.  That  is  taken  care  of  here.  Beginning  with 
line  7  you  will  find  the  following: 

If  the  order  of  the  commission  imposes  as  a  condition  to  the  approval  of  the 
proposed  unification  that  a  carrier  not  joining  in  filing  the  petition  be  made  a 
partv  to  the  unification,  the  carriers  filing  the  petition  may  report  to  the  com- 
misdon  the  efforts  made  by  them  to  comply  with  the  condition;  and  if,  irfter 
hearing,  the  commission  is  of  opinion  that  the  carrier  that  is  to  be  made  a  party 
is  insisting  on  unreasonable  terms,  the  conmiission  may  revoke  or  modify  the 
conditions — 

And  then  in  italics — 

or,  if  requested  to  do  so  by  such  carrier,  may  prescribe  the  terms  on  which  the 
carrier  may  be  made  a  party  to  the  proposed  unification. 

Senator  Hawes.  Let  me  state  a  hypothetical  case.  A  consolida- 
tion is  suggested,  say,  in  my  own  State  of  Missouri,  and  the  com- 
mission suggests  the  inclusion  of  a  certain  road.  Immediately  the 
price  of  that  road  will  advance;  whereas,  without  that  order  it  could 
possibly  have  been  purchased  to  better  interest  to  the  stockholder 
of  the  main  line  around  which  the  consolidation  would  be  based. 
Now,  what  protection  would  they  have  other  than  that  stated  by 
you?  If  the  road  that  you  ordered  to  come  in  asked  an  unreasonable 
jprice,  would  the  commission  have  authority  to  reduce  that  price? 

Commissioner  Hall.  As  worded  here  it  would  have  authority  to 
reduce  it  if  the  commission  were  requested  to  do  so  by  the  carrier  to 
be  brought  in. 

Senator  Hawes.  By  the  carrier  to  be  brought  in? 

Commissioner  Hall.  Yes. 

Senator  Hawbs.  So  that  in  case  an  imreasonable  price  were  asked, 
that  would  be  a  matter  of  review  by  the  commission,  and  if  the  carrier 
refused  to  make  a  reasonable  price  then  your  order  of  consolidation 
could  be  changed  to  omit  that  particxdar  line? 

Commissioner  Hall.  Yes;  it  is  distinctly  so  provided  in  this  bill. 

Senator  Hawes.  That  is  jout  interpretation  of  it  and  the  con- 
struction of  the  entire  conmiission? 

Commissioner  Hall.  So  far  as  I  know,  it  is.    It  certainly  is  mine. 

Senator  Hawes.  So  that  the  protection  that  the  carrier  would 
have  in  bringing  a  consolidation  would  be  the  judgment  of  the  com- 
mission based  upon  an  excessive  price? 

Commissioner  Hall.  It  woidd  have  that  and  it  would  have  niore. 
The  order  of  the  commission  never  becomes  effective  until  it  is 
consented  to  by  all  carriers  affected. 

Senator  Hawes.  Yes;  I  understand  that.  Several  of  our  roads  in 
the  West  are  skeptical  and  are  incUned  to  be  a  little  wabbly  as  to 
this  provision,  because  they  fear  they  may  be  forced  to  buy  a  road 
at  a  value  far  in  excess  of  its  real  market  price. 

Commissioner  Hall.  Well,  Senator,  there  is  no  one,  I  think,  more 
concerned  with  seeing  that  the  cost  of  these  unifications,  the  acquisi- 
tion of  property,  is  not  excessive  than  the  commission  itself.  To 
thuat  extent  it  puts  an  additional  load  upon  commerce. 
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Senator  Haweb.  In  case  a  road  came  in  facing  an  excessive  price 
and  you  ordered  it  in  ocmsdiidation  and  it  refused  to  lower  that  price, 
you  would  have  no  compulsory  pi>ioce6s  to  make  tkem  loww  the 

price? 

Commissioner  Hai«l.  N#;  Jbut  we  oaa  modify  or  invoke  the  con- 
dition. 

Senator  Hawes  But  in  that  case  you  could,  and  the  commission 
would,  in  your  judgment,  eliminate  that  road  from  your  proposed 
consolidation  if  it  did  not  make  a  fair  price? 

Commissioner  Hall.  If  the  commission  were  of  opinion  that  the 
joad  was  iusisLing  on  unreasonable  terms,  I  can  say  with  entire 
confidence  that  the  commission  would  not  maintain  that  condition, 
l»teause  it  would  not  require  carriers  to  be  brought  into  an  aggrega- 
tion on  unreasonable  terms.  0|>inions  might  differ  as  to  what  was 
reasonable  or  unreasonable,  but  I  say  if  the  commission  were  of 
opinion  that  unreasonable  terms  were  being  required  it  certainly 
would  not  require  that  carrier  to  be  brought  in,  and  I  base  that  on 
experience. 

Senator  Hawes.  And  you  again  believe  that  you  are  now  expressing 
the  opinion  of  the  commission  as  to  this  interpretation? 

Commissioner  Hall.  Yes. 

Senator  Couzens.  There  is  one  other  question  that  I  would  like 
to  have  straightened  out  that  the  chairman  raised  that  does  not 
seem  to  have  been  satisfactorily  answered.  I  refer  to  the  languacro 
in  parentheses  on  page  9,  reading,  ''subject  to  such  rules  as  the  com- 
mission may  prescribe,"  and  in  paragraph  3,  on  page  10,  with  regard 
to  intervention.    Do  you  consider  those  two  provisions  consistent? 

Commissioner  Hall.  I  think  they  can  be  made  consistent  with 
the  words  in  italics  there,  and  I  am  not  sure  but  what  they  can  be 
made  consistent  imder  the  words  "reasonable  opportunity"  in  line 
22  of  section  9. 

Senator  Couzens.  Then,  why  put  in  paragraph  3,  on  page  10,  if 
that  lang^ajg:e  on  page  9  covers  the  field? 

Commissioner  Hall.  Why  put  in  the  language  on  page  10? 

Senator  Couzens.  Yes;  the  language  in  paragraph  3  on  page  10. 

Commissioner  Hall.  That  seems  to  be  important.  There  may  be 
a  unification  proposed  and  from  the  very  start  some  carrier  not  par- 
ticmating  in  that  unification  may  desire  to  be  allowed  to  intervene 
and  be  made  a  party  to  the  proposed  unification  and  urge  all  it  can 
from  the  start  that  it  be  given  the  same  status  as  those  who  are 
applicants.  It  seems  to  me  that  is  a  proper  thing  and  might  be  a 
very  desirable  thing.  For  example,  we  have  had  recent  experience 
along  similar  lines.  The  Delaware  &  Hudson  applied  to  us,  under 
paragraph  2  of  section  5,  to  acquire  control,  through  a  lease,  of  the 
Buffalo,  Rochester  &  Pittsburgh.  Two  other  important  carriers 
also,  the  New  York  Central  and  the  Baltimore  &  Ohio,  had  been  in 
negotiation  with  the  Buffalo,  Rochester  &  Pittsburgh. 

If  the  project  had  been  one  for  unification  under  this  bill  instead 
of  i^hat  it  was,  ati  application  to  acquire  control  by  lease  under 

&aragraph  2  of  section  5,  those  two  carriers  might  properly  seek  to 
B  made  interveners  and  urge  their  respective  grounds  for  beine 
aOowed  to  acquire  that  control.  As  it  was  Hiey  appeared  and 
opposed  the  application.  That  may  not  be  a  perfect  dlustration, 
but  it  certainly  would  be  ekoeedingiy  helpful  to  ^  ^MMtmssiDti  if 
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opportunitv  were  afforded  so  that  other  interests,  other  carriers, 
that  mightVant  to  get  into  the  picture  could  from  the  start  be  on  the 
status  of  those  who  sought  to  be  a  party  to  the  proposed  unificaUon. 

Senator  Couzens.  The  chairman  raised  the  question  as  to  whether 
or  not  you  considered  persons  seeking  a  reasonable  opportunity, 
referred  to  on  page  9,  and  an  intervener  as  in  the  same  class. 

Commissioner  Hall.  I  think  the  intervener  would  be  one  among 
other  persons,  but  there  might  be  many  other  persons  who  are  not 
carriers  and  who  would  not  have  been  interveners.  This  language 
that  is  used  on  page  9,  aftwr  referring  to  the  earners  that  are  appli- 
cants, the  governor  notified  or  any  representative  of  a  State  desig- 
nated by  Mm,  goes  on  to  provide  that  any  other  person  having  an 
interest  might  be  afforded  a  reasonable  opportunity  to  be  heard. 
That  would  represent  chambers  of  o(wmwxje  and  various  commercial 

organizations.  i     .1   ^  ^  9 

Senator  Couzens.  It  might  be  an  intervener  under  that  term.^ 
Commissioner  Hall.  No;  because  interveners  would  seek  to  be 

made  parties  to  the  proposed  unification,  and  a  chamber  of  commerce 

would  not  seek  to  be  made  a  party. 

Senator  Couzens.  Then,  you  do  not  give  an  intervener  the  same 

opportunity  under  paragraph  3  on  page  10  as  you  do  in  that  portion 

referred  to  on  page  9.    In  other  words,  the  restrictions  are  more 

rigid  against  an  intervener  than  against  a  person  seeking  to  be  heard. 
Commissioner  Hall.  No;  I  think  not,  because  if  that  apphcation 

is  made  and  granted  the  applicant  is  a  party  to  the  wh<^e  proceeding 

in  a  full  sense.  ,    ,   .     #  x  • 

Senator  Couzenb.  Yes;  but  he  can  only  do  it  after  a  certain  tmie 
unless,  at  the  will  of  the  oommi^on,  mey  msay  come  in  at  some 
other  time. 

Commissioner  Hall.  For  good  cause  shown;  yes.  It  seemed  to 
me  at  least  desirable  that  a  carriw  desiring  to  be  made  a  party  to 
a  proposed  unification  should  come  in  at  as  early  a  stage  of  the 
proceeding  as  possible,  and  this  continued  that  stage  down  to  the 
time  when  the  petition  of  the  applicant  is  called  for  hearing,  which, 
perhaps,  is  the  very  latest  date  that  could  be  set  for  intervention, 
except  where  good  cause  is  shown,  and  there  is  provision  for  that. 

Senator  Couzens.  That  is  a  restriction  that  I  am  concerned 
about,  because  I  can  readily  realize  that  in  a  case  of  this  kind  a 
short-line  railroad,  or  some  other  railroad,  might,  after  the  develop- 
ment of  the  case,  indicate  certain  conditions  and  desire  to  come  m, 
and  it  would  be  entirely  optional  with  the  commission  as  to  whether 
they  would  be  permitted  to  come  in  as  interveners.  I  think  that 
should  be  in  more  specific  language  or  the  rule  by  which  they  might 

come  in  specified.  tt-      •  n 

Mr.  Thom.  Perhaps  I  can  explain  that.  Senator.  Histoncally, 
paragraph  3  on  page  10  was  put  in  at  the  instance  of  the  short  lines, 
so  as  to  give  them  an  absolute  right  to  become  parties  to  the  pro- 
ceedings, irrespective  of  any  consent  on  the  part  of  the  conimission. 

Senator  Coujens.  I  am  only  finding  fault  with  the  restriction  as 
to  time  in  which  they  might  come  in  as  interveners. 

Mr.  Thom.  I  will  not  at  this  time  interrupt  .the  proceedings  to 
say  anything  on  that  subject,  because  I  will  be  on  the  stand  myself 
later.   Any  remark  made  by  me  was  intended  to  be  helpful  from  a 
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historical  point  of  view.   That  was  put  in  one  of  Senator  Cnmmins's 

drafts. 

Senator  Hawes.  Mr.  Hall,  I  neglected  to  ask  one  question  a 
moment  ago.  In  case  a  situation  arose  where  a  road  would  be  ordered 
into  consolidation  but  it  had  an  offer  for  a  much  higher  price  for  its 
road  under  another  combination,  in  what  position  would  it  leave  the 
stockholders  of  that  road?    Have  I  made  myself  clear? 

Commissioner  Hall.  I  do  not  see  any  compulsion  about  the  statute 
•aywhere.  If  they  do  not  assent,  there  is  no  party  to  a  unification 
that  IS  called  m;  nor  does  the  order  of  the  commission  become  effec- 
tive until  the  consent  of  each  carrier  is  arrived  in  Uie  method  pro- 
vided for  by  this  biD,  and  that  has  to  be  certified  to  the  commission 
before  it  m  turn  can  certify  that  the  order  is  to  become  effective. 

Senator  Hawes.  Weh,  this  road  would  bring  a  high  price  if  put 
into  one  combination  and  put  into  a  combination  that  the  commis- 
sion might  recommend  at  a  low  price.  Would  it  be  debarred  from 
taking  the  high  price  in  the  other  combination? 

Commissioner  Hall.  I  will  put  it  a  little  differently.  It  certainly 
w^ould  not  be  compelled  to  come  in  at  the  low  price.  Whether  it 
would  be  debarred  from  coming  in  to  the  other  combination  at  the 
higher  price  would  depend  upon  whether  or  not  the  plan  met  with  the 
sanction  of  the  commission  w^hen  it  got  here. 

The  Chairman.  And  would  be  in  the  public  interest?  * 

Commissioner  Hall.  That  is  the  criterion  by  which  we  are  con- 
trolled. It  is  not  the  interest  of  the  individuals. 

Mr.  Thom.  May  I  ask  a  question,  Mr.  Chairman? 

TheCRAiKMAN.  Certainly. 

Mr.  Thom.  Let  us  take  this  concrete  case.  Suppose  that  the 
New  York  Central  is  abeady  in  the  port  of  New  York  and  in  the  city 
of  New  York.  Suppose  the  Pennsylvania  Raibx)ad  is  likewise  akeady 
m  the  port  of  New  York  and  in  the  city  of  New  York,  and  suppose 
that  there  was  a  short  road  that  controlled  a  third  entrance  into 
New  York  and  the  Baltimore  &  Ohio  desired  to  get  into  the  city  of 
New  York  and  that  short  road  controlling  the  third  entrance  received 
froin  the  New  York  Central  a  large  offer  for  its  road  in  order  to  keep 
tlic  Baltimore  &  Ohio  out;  or  suppose  it  received  a  large  offer  from  the 
Pennsylvania  for  the  same  purpose,  or  for  any  Intimate  purpose. 
Is  it  the  opinion  of  the  commission  that  the  power  ought  to  exist  in 
some  pubhc  body  to  say  whether  that  road  controlling  the  third 
entrance  into  New  York  City  should  go  into  a  combination  with  the 
JNe\y  York  Central,  or  should  go  into  a  combination  with  the  Pennsyl- 
vania, or  should  be  associated  with  some  other  system  seeking  an 
entrance  to  the  port  of  New  York? 

question  it  seems  to  me  that  power 
should  be  vested  m  some  agency  of  Congress.  I  do  not  know  where 
else  it  should  be  unless  with  the  commission. 

Mr.  Thom.^  Is  it  or  not  your  idea  that  the  public  interest  ab- 
solutely reqmres  that  that  power  should  rest  somewhere  in  the 
Government? 

Commissioner  Hall.  That  is  my  view.  In  discussing  this  matter 
before  you  gentlemwi  I  am  not  concerned  with  whether  a  stockholder 
can  make  more  money  m  one  way  or  another;  I  am  concerned  as  to 
whether  these  unifications  are  in  the  public  interest  and  found  to  be 
so,  and  if  there  is  some  condition  that  could  be  brought  in  in  order  to 
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promote  interests,  I  do  not  think  the  commission  should  be  debarred 
by  anything  in  the  statute  from  making  that  a  condition,  ahvays 
based  on  the  idea  that  a  commission  charged  with  enforcing  provisions 
of  the  statute  as  to  what  is  reasonable  in  itself  acts  reasonably  m 
making  reasonable  requirements. 

The  Chairman.  Now,  let  me  follow^  that  up  with  another  question 
that  will  be  asked  over  and  over  again  when  we  get  on  the  floor.  In 
the  case  suggested  by  Colonel  Thom,  that  of  a  third  road  i^to  New 
York  City,  suppose  the  commission  should  decide  that  it  should  be 
taken  in  as  a  part  of  the  Pennsylvania  syst^n,  and  suppose  every 
stockholder  in  that  third  line  would  refuse  to  sell.  Can  you  by  any 
power  of  eminent  domain  compel  them  to  sell  by  condemnation? 

Commissioner  Hall.  No,  sir;  not  under  this  bill. 

The  Chairman.  Can  you  under  any  bill? 

Commissioner  Hall.  I  do  not  think  such  a  bm— and  I  speak 
with  diffidence — would  be  constitutional. 

The  Chairman.  What  do  you  say  as  to  that.  Colonel  Thom? 

Mr.  Thom.  I  do  not  know  that  the  commissioner  and  I  under- 
stand the  question  just  alike.  I  say  it  would  be  competent,  in  my 
opinion,  for  Congress  to  confer  upon  the  Pennsylvania  the  power  to 
condemn  that  property  and  condemn  all  the  stock  of  every  stock- 
holder in  the  property.  That  would  be  competent.  It  would  be 
constitutional'  to  do  that.  It  would  not  be  constitutional  to  force 
the  Pennsylvania  against  its  will  to  make  the  purchase;  but  if  it 
wanted  to  make  the  purchase  you  could  confer  upon  it  the  power  to 
make  that  purchase.  .  . 

The  Chairman.  That  is,  after  the  action  of  the  commissionT 

Mr.  Thom.  Yes.  You  could  confer  upon  it  the  power  to  make  the 
purchase  and  in  case  it  could  not  buy  to  condemn  the  stock  of  the 
road  which  the  public  interest  required  should  be  acquired. 

Senator  Couzbns.  Does  this  bul  make  such  a  provision  as  that? 

Mr.  Thom.  No,  sk;  it  does  not.  ^ 

Senator  Fbss.  That  has  been  one  of  the  objections  to  this  bill, 
that  it  does  not  go  to  that  extent. 

The  Chaibman.  That  is  a  question  that  is  going  to  be  asked  over 
and  over  again.  The  crux  of  the  situation  is  whether  or  not  we  can 
proceed  to  unify  railroad  systems  of  the  coimtry  without  a  provision 
of  that  kind.  ' 

Now,  the  question  of  policy  for  the  committee  to  determine  is 
whether  or  not  we  are  to  go  forward  with  consolidation  and  unification 
of  the  railroad  systems  of  the  United  States;  and  if  that  be  the 
policy  of  the  Government,  w^hether  or  not  w^e  shall  take  the  final 
step  "^and  put  into  this  bill  a  provision  conferring  that  power  upon 
the  roads  that  enter  into  a  consolidation  to  compel  another  road  to 
sell  its  stock  at  a  price  to  be  fixed  by  the  commission. 

Commissioner  Hall.  Mr.  Chairman,  I  submit  that  the  need  for 
such  a  statute  has  not  as  yet  been  developed.  The  purpose,*  as  I 
imderstand  it,  of  this  bill  is  to  remove  certain  obstacles  that  perhaps 
unwittingly  were  injected  into  the  existing  consolidation  statute,  the 
purpose  of  that  consolidation  statute  being,  as  I  read  it,  to  facilitate 
unification,  to  remove  bars  that  had  theretofore  obtained,  and  to 
provide  a  reasonable  method  under  which  consolidations  might 
proceed. 
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Now,  it  has  not  certainly  in  my  mind  been  developed  that  there  is 
need  as  yet  for  such  power  as  that  to  which  you  just  referred.  This 
bill  provides  that  at  the  end  of  seven  years  the  commission  is  to 
report  back  to  the  Congress  how  far  this  process  of  unification  has 
proceeded  under  this  statute;  and  if  in  that  period  it  should  develop 
tbat  there  is  need  of  such  power,  and  if  Mr.  Thorn  is  right  in  the 
existence  of  such  a  power  in  Congress,  something  that  it  can  put  into 
a  statute,  there  will  be  time  enough  for  it.  It  seems  to  me  that  at 
this  stage  when  we  are  seeking  to  remove  recognized  obstacles  it 
m^ht  suffice  if  we  remove  those  obstacles,  instead  of  undertaking  to 
bring  in  what  certainly  savors  of  compulsion  that  does  not  exist 
now  in  the  law  and  does  not  exist  in  this  statute,  except  ii^  so  far  as 
the  power  of  condemnation  has  been  giyen  to  ti^  o«ie  of  the 
minoritv. 

The  Chairman.  In  other  words,  you  think  it  can  be  worked  out 

by  voluntary  action? 

Commissioner  Hall.  I  think  so,  and  if  the  need  for  that  develops 
and  Congress  has  the  power,  Congress  is  here  and  that  power  can 
be  sought.  The  need  has  not  developed  as  yet,  but  the  need  has 
devdoped  for  some  such  bill  as  this. 

The  Chairman.  Are  there  any  other  questions  on  that  point. 
Senators? 

Senator  Fess.  It  is  my  opinion  that  if  we  put  a  compulsory  feature 
in  we  will  not  get  legislation.  There  are  so  many  conflicting  inter- 
ests that  would  think  that  that  is  taking  away  their  rights. 
.  The  Chairman.  I  thought  it  was  a  proposition  ik^t  we  should 
consider  momentarily,  because  we  have  threshed  it  out  over  and 
over  again  in  this  committee  and  never  really  came  to  any  conclusion 
about  it.  Personally  I  have  believed  always  in  the  unification  of 
these  railroad  systems,  and  I  believe  we  should  cbnfer  any  power  or 
authority  that  is  necessary  to  bring  that  about  in  the  public  interest. 
But  the  commissioner  says  that  is  not  necessary  at  this  time.  If 
that  be  our  view,  then  we  can  pass  on  and  discuss  it  at  greater  length 
when  we  get  into  executive  session.  So  you  may  proceed,  Mr. 
Commissioner. 

Commissioner  Hall.  In  line  with  what  I  have  said  in  regard  to 
that  parenthesis  in  line  9,  on  page  11,  the  deletion  in  lines  18  and  22 
of  what  is  there  in  the  Fess  bill  seems  to  mo  likewise  desirable.  That 
is,  there  shoidd  not  be  any  doors  that  are  barred  against  the  com- 
mission when  it  is  seeking  to  arrive  at  what  will  be  in  the  public 
interest  in  a  proposed  unification.  Those  words  that  are  here  deleted 
in  lines  18  to  22  and  which  are  in  the  Fess  bill  would  sav  to  us  that 
there  are  certain  features  that  we  shall  not  consider.  Now,  as  be- 
tween the  rights  of  individuals,  I  do  not  think  we  should  act  upon 
them;  but  in  their  bearing  on  whether  or  not  the  unification  proposed 
is  in  the  public  interest  and  desirable  and  should  be  approved,  they 
niay  have  a  bearing  and  we  should  not  be  excluded  from  taking  them 
in  consideration. 

Senator  Couzens.  Who  proposed  the  exclusion? 

Commissioner  Hall.  You  will  find  it  in  the  words  h<^irir^jpg  in  line 
18  and  running  to  line  22  on  page  11. 

Senator  Couzens.  You  said  they  were  deleted,  did  you  not? 

Commissioner  Hall.  I  say  they  are  deleted  in  this  print,  but  they 
are  in  the  Fess  bill. 
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Senator  Couzens.  And  they  ought  to  be  deleted  from  the  Fess 

Commissioner  Hall.  Yes;  in  my  opinion. 
Senator  Couzens.  Yes;  I  agree  with  you. 

The  Chairman.  That  is  to  say,  when  you  come  to  consider  the 
public  interest  it  is  not  any  part  of  the  consideration  of  the  public 
interest  to  deteniiiuc  the  price  offered? 

Commissioner  Hall.  What  I  mean  to  say  is  that  there  is  not  any 
phase  of  that  problem  which  has  a  possible  bearing  on  the  public 
interest  that  should  be  excluded  from  our  vision. 

The  Chairman.  And  that  these  words  should  not  be  deleted? 

Commissioner  Hall.  No;  they  should  be  deleted. 

Senator  CousxNS.  This  restricts  their  opportunity  to  investigate. 

Senator  Fb88.  Bveiy  factor  or  condition  that  has  a  public  interest 
should  be  wi^iin  the  comprehension  of  the  commission. 

Senator  CoiriSNS.  The  Smthor  believes  that  portion  should  be 
deleted? 

Commissioner  Hall.  Yes. 

The  Chairman.  What  was  the  object  in  putting  that  in  parenthesis 

there,  Colonel  Thom? 
Senator  Fess.  It  was  just  to  show^  that  they  are  out. 
Mr.  Thom.  Those  brackets  there  indicate  that  we  suggest  that 

they  be  left  out. 

Commissioner  Hall.  I  merely  touch  in  passing  upon  the  word  in 
italics  on  line  24  o^f  that  page,  the  word  '*of"  inserted  before  the 
word  "weak,"  reading:  ''inclusion  in  the  plan  of  short  and  of  w^eak 
carriers."  That  emphasizes  the  fact  that  short  lines  are  not  neces- 
sarily weak  and  weak  lines  are  not  necessarily  short.  That  has  been 
referred  to  so  much  that  1  need  not  develop  it. 

On  page  12  will  be  found  in  lines  1  to  4  a  provision  most  of  which  is 
in  the  existing  Fess  bill.  The  provision  begins  over  on  the  preceding 
page  in  Hne  25,  reading: 

and  ill  order  that  the  provisions  of  section  202  may  be  carried  out,  the  commis- 
sion is  directed  to  make  and  have  available  for  its  use  a  study  of  the  short  and 
weak  carriers. 

Now,  Mr.  Chairman,  I  think  those  words  should  be  omitted.  We 
have  been  studying  the  short  and  the  weak  carriers  and  the  strong 
and  all  the  rest  for  40  years  or  more.  If  we  are  required  here  to  make 
a  special  study  of  the  short  carriers  and  also  of  the  weak  carriers,  or 
if  this  be  so  intended  of  carriers  that  have  both  quaUties,  being  both 
short  and  weak,  we  are  treating  them  as  a  class  by  themselves;  we 
are  called  upon  to  make  a  study  of  those  carriers  which  we  are  not 
called  upon  to  make  of  other  carriers.  That  study,  if  it  is  worth 
anything,  if  it  is  deemed  by  the  Congress  as  being  a  needed  thing, 
should  be  done  thoroughly.  I  do  not  know  how  long  it  would  take. 
If  the  result  of  it  were  not  available  for  a  year  or  two  or  three  years, 
in  the  interval  those  projects  for  unification  which  come  before  us 
would  have  to  be  decided  without  the  benefit  of  that  study,  and  only 
those  which  came  after  would  have  that  benefit. 

Senator  Couzens.  Does  not  the  language  in  italics  there  following 
from  line  4  to  line  6  qualify  that? 

Commissioner  Hall.  That  qualification  is  exceedingly  important 
That  reads,  ''but  without  postponing  for  the  purpose  of  any  general 
study  the  consideration  of  and  action  upon  any  plan  proposidd  under 
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this  title/'  But  if  that  is  a  needed  thing,  that  we  should  make  a 
study  before  we  proceed  to  deal  with  any  program  of  imification  that 
includes  or  may  mclude  a  short  line  or  a  weak  line,  is  it  not  imfair  to 
those  who  come  first  before  that  study  has  been  made  and  as  to  which 
we  deal  without  postponing  for  purposes  of  that  general  study?  I 
other  words,  why  should  those  who  come  later  have  a  special  provi- 
sion made  for  them? 

Senator  Couzens.  In  view  of  what  you  said  about  the  commission 
having  studied  this  problem  for  40  years,  could  you  not  construe  this 
language  to  mean  that  if  you  had  already  made  a  study  you  would 
not  have  to  proceed  to  make  another  one? 

Commissioner  Hall.  No  ;  we  are  directed  to  do  something  that  we 
have  not  already  done  apparently.  Now,  that  study,  of  course, 
ought  not  to  be  used  except  as  it  is  made  a  part  of  the  record  in  so 
far  as  it  has  a  bearing  on  the  petition  before  us  at  the  time;  and 
whatever  use  could  be  successfuiiy  made  of  it  seems  to  me  could  be 
suppHed  eguaUy  well  by  what  the  short  or  the  weak  carrier  itself 
could  put  into  that  record. 

Senator  CouzENs.  What  was  the  object  of  the  author  in  putting 
that  in  there? 

Commissioner  Hall.  I  do  not  know. 

Mr.  Thom.  That  was  a  concession  to  the  weak  lines  that  they 
wanted  to  emphasize  in  every  way  the  relation  of  this  legislation  to 
them,  and  that  is  done  in  two  ways:  One  is  giving  them  the  right  to 
intervene  that  we  liave  been  discussing  heretofore,  and  the  other  is 
that  the  commission  could  make  a  survey  of  that  general  situation 
and  have  it  available  as  far  as  possible  to  pass  on  any  of  these  sub- 
jects as  they  come  in.    Tliat  was  done  at  their  instance. 

Senator  Couzens.  I  do  not  see  any  harm  that  would  be  done  if 
that  were  deleted. 

Mr.  Thom.  I  have  no  objection  to  having  it  deleted. 

Mr.  Cain  (general  counsel  for  the  American  short-line  railroads). 
We  would  Uke  to  be  heard,  Mr.  Chairman,  before  you  reach  any 
conclusion  on  that. 

Senator  Fess.  It  appears  to  be  in  a  sense  contradictory.  In  one 
place  the  commission  is  directed  to  make  a  study  and  in  the  other 
place  the  study  is  not  to  interfere  with  their  progress  on  any  partic- 
ular application. 

Mr.  Cain.  We  think  in  the  interest  of  the  public  or  in  the  corpo- 
rate interest  that  that  is  important  to  be  included,  and  I  think  it 
may  be  modified,  so  it  is  left  to  the  discretion  of  the  commission  as  to 
whether  or  not  any  study  is  necessary  in  a  particular  case. 

Senator  Fess.  The  assembling  of  any  data  on  a  matter  of  this 
kind  is,  of  course,  important. 

Mr.  Thom.  Mr.  Chairman,  I  do  not  construe  this  as  it  is  ])oing 
construed  now.  Here  are  two  cases  provided  for.  One  is  a  general 
study  of  the  whole  weak-line  situation ;  the  other  is  the  passing  on  an 
application  which  involves  the  possible  inclusion  of  certain  weak 
lines.  There  is  nothing  here  that  prevents  the  commission — in  fact, 
there  is  every  implication  that  the  commission  shall  as  to  the  latter 
case  study  that  particular  situation  and  master  that  in  determining 
what  they  shall  do;  but  that  they  shall  not  postpone  that  particular 
study  until  the  general  study  of  the  whole  weak-line  situation  is  made. 
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Senator  Couzens.  I  think  that  language  can  be  corrected  so  as  to 

cover  the  suggestion  made  by  Mr.  Cain. 
Senator  Fess.  We  will  make  a  note  of  that. 

Commissioner  Hall.  If  an  opportunity  is  afforded  a  carrier, 
whether  a  short  line  or  weak  line  or  any  other,  to  put  in  any  evidence 
it  chooses  to  adduce  as  bearing  on  a  proposed  unification,  is  not  that 
all  that  the  law  need  provide,  particularly  as  this  bill  would  go  on  to 
say  that  we  need  not  stop  for  that  extra  information  and  should  not  , 
postpone  for  purposes  of  that  general  study  consideration  of  and 
action  upon  any  plan  proposed  under  this  title?  The  short  lines  as 
well  as  the  others  have  their  counsel,  and  the  short  lines  ha^e  the 
further  benefit  of  having  a  strong  organization  with  very  able  counsel, 
and  that  organization  is  accustomed  to  appear  on  behalf  of  the  short 
lines.  I  can  not  feel  that  there  will  be  any  inadequacy  in  the  presenta- 
tion on  behalf  of  short  or  weak  lines  of  whatever  may  be  their  claims 
to  recognition  in  a  propped  unification  if  this  provision  as  to  a  special 
duty  of  the  commission  to  make  and  have  available  for  its  use  a  study 
is  omitted. 

Senator  Wagxeh.  The  data  is  to  be  available  for  you  to  pass  upon 

the  plan  of  unification,  is  it  not? 
Commissioner  Hall.  I  understand  so.    We  can  not  use  it  unless 

it  is  put  in  the  record. 

Senator  Wagner.  If  you  do  not  postpone  consideration  of  the 
unification  you  might  make  a  perfectly  useless  examination,  because 
it  may  come  after  you  pass  on  the  unification. 

Commissioner  Hall.  Yes. 

Senator  Wagner.  If  you  are  not  required  to  do  so  and  hesitate 
until  3^ou  have  completed  your  study. 
Commissioner  Hall.  Yes. 

Senator  Wagner.  I  agree  with  Senator  Couzens  that  it  is  rather 
contradictory  there. 

Commissioner  Hall.  In  order  that  I  may,  if  possible,  get  through 
this  text  I  am  going  to  push  on  to  some  ower  things.  Paragraph  4 
on  page  12  gives  the  commission  the  express  power  for  good  cause 
shown  to  make  such  orders  supplemental  to  any  order  issued  under 
this  title  as  it  may  deem  necessary  or  appropriate,  but  it  Jimits  that 
power  to  make  such  supplemental  orders  which  appear  in  lines  13 
to  15.  I  have  bracketed  them  in  my  text  and  my  suggestion  is  that 
the  words  I  am  about  to  read  should  be  left  out — ''upon  the  petition 
of  a  carrier  for  of  its  successor  in  interest)  which,  under  the  plan, 
acfiuires  the  property  of  another  carrier."  I  do  not  see  why  we 
should  not  have  good  cause  shown  and  make  supplemental  orders 
such  as  we  deem  necessary  or  appropriate,  whether  or  not  one  carrier 
or  another  carrier  had  petitioned,  or  whether  no  carrier  had  peti- 
tioned. 

You  will  observe  further  that  this  is  confined  to  the  petition  of  a 
carrier  which  under  the  plan  acquires  the  property  of  another  carrier; 
that  is,  a  carrier  that  is  operated  under  subdivision  (a),  which  you 
will  find  on  page  6.    You  will  find  that  on  page  6  it  says: 

The  plan  may  provide  for  one  or  more  of  the  following: 

And  then  follows  the  subparagraphs,  (a)  acquisition  of  the  property 
of  another  carrier  by  purchase,  sale,  exchange,  lease,  or  otherwise; 
paragraph  (b)  by  corporate  merger;  paragraph  (c)  corporate  conspli- 
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S((  nritie8,  by  j^rchase,  exchange,  lease,  or  otherwise. 

The  carriers  here  named  on  #hoee  petition  a  supplemental  order 
may  be  made  are  confined  to  carriers  whose  plan  is  based  on  sub- 
division (a)  on  page  6,  and  by  inference  excludes  those  whose  plans 
have  been  based  on  subdivisions  (b)  or  (c)  or  (d).  I  think  that  is  an 
undue  restriction  and  should  not  be  retained.  I  think  the  commis- 
sion should  be 'authorized  to  make  such  supplemental  orders  as  it 
may  doeni  necessary  or  appropriate  for  g:ood  cause  shown. 

Senator  Fess.  Whether  petitioiKnl  or  not? 

Commissioner  Hall.  Yes;  whetiior  petitioned  or  not.  If  the  need 
develops,  if  it  is  something  that  should  he  rounded  out,  I  think  the 
commission  should  be  expressly  empowered  to  make  a  supplemental 
order. 

Senator  Couzens.  We  can  consider  that  later. 

Commissioner  Hall.  Sm^ly.    I  just  touched  upon  it  in  passing. 

Section  208  is  an  exceedingly  important  one.  Our  order  will  have 
been  made  after  the  hearing  contemplated  in  section  206  and  will 
cover  what  is  provided  in  section  207,  but  it  does  not  become  effective 
until  the  board  of  directors  and  the  holders  of  tlie  stock  of  each  of  the 
earners  designated  in  that  order  consent  thereto,  or,  in  the  case  of  a 
carrier  which  merely  seeks  to  acquire  the  securities  of  another  under 
these  provisions,  then  the  board  of  directors  of  that  acquiring  carrier 
consent  thereto.  Now,  that  consent  is  given  in  the  form  of  a  vote 
for  the  adoption  of  the  plan  as  approved,  and  in  order  to  give  Federal 
authority  for  the  taking  of  such  a  vote,  either  at  a  regular  annual 
meeting  or  at  a  special  meeting  held  pursuant  to  the  State  law  and 
in  the  mode  pro\4ded  by  a  State  law,  there  is  here  a  provision  that 
the  vote  may  be  taken  even  though  it  he  for  something  which  is  pro- 
hibited by  the  laws  of  the  State  or  the  constitution  of  the  State.  It 
provides  what  shall  be  an  effective  vote  for  an  adoption  of  the  plan. 
It  provides  how  those  votes  shall  be  cast.  It  deals  with  the  number 
of  the  votes  which  any  stockholder  is  entitled  to  cast. 

I  suggest  the  insertion  at  the  end  of  line  2Q,  on  page  13,  right  after 
the  word  "being"  the  words  "upon  the  question  of  the  adoption  of 
the  plan  as  approved." 

If  this  should  be  an  annual  meeting  the  number  of  votes  that  tibte 
stockholders  are  entitled  to  cast  are  determined  by  the  laws  of  the 
State  when  it  comes  to  the  election  of  directors  and  these  various 
other  matters.  Congress  here  is  undertaking  merely  to  say  what 
number  of  votes  a  stockholder  should  be  entitled  to  cast  upon  this 
question  of  the  adoption  of  the  plan  as  approved.  This  language 
which  I  have  just  suggested  is  not  new.  You  will  find  it  on  page  14 
in  line  13.  It  would  seem  to  be  desirable  that  the  same  words 
should  be  inserted  here  at  the  end  of  line  20  on  page  13. 

Senator  Couzexs.  By  putting  in  that  language  it  would  insure  the 
stockholders  knowing  that  the  question  is  going  to  be  voted  on  at  an 
annual  meeting? 

Commissioner  Hall.  I  presume  that  the  notice  of  the  annual  meet^ 
ing  would  show  that. 

Senator  Cou7ens.  It  does  not  always  do  that.  They  do  not 
always  put  in  all  th.e  subjects  that  are  going  to  be  discussed.  1 
think  your  suggestion  is  very  apropos  there. 

Commissioner  Hall.  I  think  it  is  a  desirable  insertion. 
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14r.  TiiOM.  I  majr  abbreviate  it  a  little  by  sajring  that  I  think  it  is 
a  very  good  suggestion. 

Commissioner  Hall.  To  save  time  I  pass  right  along.  All  of 
these  things  are  worthy  of  discussion,  no  doubt,  but  when  I  make  no 
comment  it  is  simply  because  I  give  full  assent  to  what  is  here  pro- 
posed. I  assent  thus  to  this  new  paragraph  5  in  italics  on  page  15. 
It  replaces  the  old  paragraph  5.  This  new  paragraph  5  is  a  provision 
of  very  great  importance.  I  only  want  to  call  your  attention  to  the 
words  at  the  bottom  of  that  page  in  lines  23  and  24,  reading: 

it  being  hereby  declared  that  all  such  covenants  and  provisions  to  the  extent 
that  they  tend' to  hinder  or  prevent  any  unification  of  carriers  under  the  authority 
of  this  title  are  contrary  to  the  publie  ifiterest. 

I  call  attention  to  that  because  I  shall  revert  to  that  a  little  later. 

Section  209  on  page  16  as  modified  seems  to  call  for  no  comment. 
You  will  observe,  however,  that  the  certification  which  the  commis- 
sion is  to  make  will  be  based  wholly  upon  the  certificates  which  it 
receives  from  the  several  carriers. 

I  pass  on  to  page  18,  paragraph  3,  which  besins  in  line  23  on  that 
page.  I  call  your  attention  first  to  the  word  "any"  in  that  line, 
"the  entry  of  any  order  by  the  conmiission  under  this  title  and  the 
certification  by  the  commission  under  section  209  shall  be  con- 
clusive evidence." 

Any  order  would  include  such  supplemental  order  as  the  com- 
mission would  be  authorized  to  make  under  a  provision  which  I  was 
discussing  a  few  moments  ago  and  as  to  which  I  suggested  that 
power  to  make  such  supplemental  order  should  not  be  confined  to  a 
petition  by  a  carrier  who  acquired  the  property  of  another  carrier. 
I  referred  to  paragraph  4  on  page  12,  lines  12  to  17.  It  does  not 
seem  necessary  if  some  order  of  the  commission  is  to  be  given  the 
effect  of  conclusive  evidence  that  any  order  it  makes  should  also  be 
given  the  effect  of  conclusive  evidence  as  to  the  same  thing. 

Mr.  Thom.  Would  your  objection  be  cured  if  those  first  two  lines 
be  made  to  read,  ''The  entry  of  an  order  by  this  commission  approv- 
ing a  plan"?  '  \ 

Commissioner  Hall.  Yes,  I  tMnk  tiiat  would  take  care  of  it.  I 
will  take  up  next  this  feature: 

shall  be  conclusive  evidence  that  the  carriers  designated  in  such  order,  and  their 
boards  of  directors  and  stockholders  have  complied  with  the  provisions  of  this 
title  which  are  applicable  to  such  carriers,  boards  of  directors,  and  stockholders 
and  which  are  conditions  precedent  to  the  entry  of  such  order  and  such  cer- 
tification. 

Without  reverting  to  what  has  been  said  with  regard  to  conditions 
precedent,  but  merely  emphasizing  that  if  there  are  in  this  bill  con- 
ditions precedent,  I  think  the  commission  is  entitled  to  have  it 
plainly  indicated  which  are  conditions  precedent  and  which  are  not. 

I  want  to  touch  now  upon  these  words  in  line  25,  "shall  be  con- 
clusive evidence."  Our  orders  are  prima  facie  evidence  under  existing 
statutes,  with  one  exception  that  occurs  to  me,  and  that  is  in  the 
Clayton  Act  which  was  passed  after  I  came  on  the  commission. 
There  has  been  no  proceeding  so  far  as  I  recall  during  my  experi- 
ence on  the  commission  under  section  11  of  the  Clayton  Act.  I  am 
unable  to  indicate  therefore  what  view  a  court  would  take,  because 
no  court  has  had  a  diance  to  take  a  view.  In  the  Clayton  Act  it 
is  the  findings  and  not  the  order  that  is  conclusive.   On  page  148 
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of  the  commission's  print  of  the  interstate  commerce  act  and  aUied 
acts,  in  section  11  of  the  Clayton  Act,  appear  these  words: 

Findings  of  the  commission  or  board  as  to  the  facts  if  supported  by  testimony 
shall  be  conslusive. 

And  agam,  begiiming  at  the  bottom  of  that  same  page,  148,  of  our 
prmt: 

And  the  findings  of  the  commission  or  board  as  to  the  facts  if  supported  bv 
testimony  shall  in  like  manner  be  conclusive. 

That  means  conclusive  when  brought  into  court  under  certain 
proceedings  contemplated  by  the  Clayton  Act. 

I  would  certainly  question,  Mr.  Chairman,  the  wisdom  of  providing 
here  that  the  conunission 's  order  should  be  conclusive  evidence  that 
the  carriers  have  complied  with  the  law,  when,  as  I  have  noted  on 
page  5  of  this  prmt,  lines  10  to  14,  inclusive,  the  unification  of  carriers 
or  any  of  the  railroad  properties  of  carriers,  directly  or  indirectly, 
after  enactment  of  this  act  shall  be  unlawful  unless  such  unification 
IS  m  accordance  with  the  provision  of  this  title  or  with  an  order  of  the 
commission. 

It  seems  to  me  that  if  contrary  to  the  facts  certified  to  us  by  the 
board  of  dii-ectors  or  the  stockholders  of  the  carriers,  or  contrary  to 
our  understanding  of  what  had  taken  place,  there  had  been  a  failure 
to  comply  with  this  act  and  that  failure  could  be  developed  in  a  court, 
the  court  should  not  be  debarred  from  considering  and  acting  upon 
the  evidence  before  it  by  the  provision  here  that  the  carriers  have 
complied  with  the  provisions  of  this  title. 

S^ator  CouzENs.  I  think  the  commissioner  is  right  on  that  ques- 
tion.   What  would  he  suggest  as  a  substitute  there? 

Commissioner  Hall.  My  first  suggestion  would  be  prima  facie 
evidence,  if  you  want  to  say  what  the  evidence  would  be. 

Senator  Cox  zens.  I  think  the  point  is  well  tkken  and  the  substi- 
tute should  be  made. 

Senator  Wagner.  Suppose  you  enter  an  order,  have  you  the  right 
if  subsequent  information  is  brought  to  the  attention  of  the  com- 
mission that  there  was  a  misstatement  of  facts  to  modify  your  order'? 

Commissioner  Hall.  Under  the  provisions  of  Title  I  we  have  the 
power  to  reopen  any  of  our  proceedings  and  to  make  such  orders  as 
might  modify  existing  orders  or  make  such  an  order  as  the  facts 
developed  on  the  reopening  might  show  to  he  appropriate,  and 
as  this  will  be  a  part  of  the  same  act  but  simply  another  title  in  the 
same  act,  I  should  assume,  unless  the  courts  ruled  otherwise,  that  we 
had  power  her  that  we  have  there. 

Senator  Wagner.  Within  what  period  of  time? 

Commissioner  Hall.  There  is  no  limitation  under  the  act.  A 
court  may  be  hmited  as  to  its  reopening  by  the  expiration  of  the  term 
or  oi  the  expiration  of  the  suceeedim  term,  but  under  the  act  there  is 
no  limitation  at  all.  In  other  words,  as  I  read  the  act,  if  we  choose 
to  reppen  a  proceeding  that  was  closed  in  1910  we  could  do  it  ridlit 
now.  ^ 

Senator  Black.  Suppose  that,  after  the  consolidation  has  operated 
for  10  years,  some  individual  stockholder  finds  that  there  was  a  mis- 
take made.    Should  there  be  any  method  provided  whereby  there 
would  be  any  definite  period  of  time  within  which  this  contest 
would  not  be  permitted?   If  you  make  it  prima  fade  and  do  not  give^ 
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it  the  stabilitv  of  a  judgment,  of  course,  I  can  see  that  there  should  be 
some  method  by  which  the  mistake  could  be  corrected;  but  should 
not  that  be  by  appeal? 

Commissioner  Hall.  Would  not  such  a  lapse  of  time  as  that  go 
strongly  against  the  objection  made?  It  seems  to  me  that  if  the 
carriers  come  here  and  seek  the  approval  of  a  plan  and  get  it  and  then 
procure  the  consent  and  supply  evidence  of  that  consent  by  their 
board  of  directors  or  by  their  stockholders  as  may  be  appropriate 
under  this  bill  

Senator  Couzens.  In  any  event,  it  is  at  the  discretion  of  the  com- 
mission whether  it  opens  it  up  and  they  will  be  guided  by  the  evidence. 

Commissions  Haix.  Y^;  and  then  go  ahead  and  effect  unification, 
and  that  operates  for  5  or  10  years. 

Senator  Fess.  I  surest  that  we  take  that  under  consideration. 

Mr.  Thom.  T  was  going  to  suggest,  Mr.  Chairman,  in  view  of  the 
expressions  of  Senator  Couzens,  that  the  committee  withhold  judg- 
ment on  this  subject  until  they  can  hear  the  reasons  which  have  been 
suggested  to  us  to  ask  that  the  wording  of  this  bill  be  changed  in 
that  respect.  We  have  some  reasons  which  we  would  like  to  have 
you  consider. 

w^enator  Fess.  We  will  make  a  note  to  consider  that. 

Senator  Wagner.  Is  there  not  a  limit  placed  upon  the  time  when 
your  action  may  be  reviewed  by  the  courts?  Must  not  proceedings 
be  brought  within  a  certain  time?  Is  not  there  a  statute  of  limi- 
tations? 

Commissioner  Hall.  Well,  if  w^e  make  an  order  for  the  payment  of 
money  that  has  to  be  acted  on  inside  of  a  year.  Will  you  state  that, 
Mr.  Healy? 

Mr.  Healt.  If  ijke  carriers  want  to  secure  a  review  of  the  com- 
mission's order  they  must  apply  for  an  injunction  before  the  ord^ 

becomes  effective.  < 

Commissioner  Hall.  Was  your  question  based  on  the  assumption 
that  a  carrier  who  was  a  party  to  the  proceeding  might  seek  to  es- 
tablish that  the  law  had  not  been  complied  with? 

Senator  Wagner.  Or  some  phase  of  the  order.  Suppose  they 
w  anted  the  review  of  a  court.  Well,  Mr.  Healy  answered  -the  ques- 
tion. 

Commissioner  Hall.  Our  experience  has  been  that  if  they  find 
any  fault  with  the  order  they  get  into  a  court  very  quickly.  They 
seek  an  injunction.  Perhaps  I  did  not  get  the  full  import  of  the 
question  asked. 

Senator  Black.  Since  you  said  prima  facie  that  left  it  open  until 
there  was  some  judicial  determination. 

Commissioner  Hall.  I  shall  be  veiy  glad,  of  course,  to  have  Colonel 
Thom  develop  the  reasons  which  led  him  to.  suggest  that  the  entry 
of  an  order  by  us  shall  be  conclusive  evidence. 

Mr.  Thom.  That  is  in  the  Fess  bill.   We  did  not  suggest  its  change. 

Senator  Black.  I  do  not  like  tiiie  idea  myself  of  conclusive  evidence. 
.  Commissioner  Hall.  I  suppose  this  bul  ^oidd  provide  a  limited 
time  within  which  a  limited  assault  on  what  was  done  in  purported 
compliance  of  the  act,  but  Colonel  Thom  will  develop  his  reasons 
for  standing  by  the  words  ''ecmelnsive  evidence." 
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Section  211,  which  deals  with  the  effect  <Kf  a  corporate  consolida- 
tion  and  merger  is  a  rewording  in  the  interest  of  clarity,  I  think.  If 
you  will  turn  back  to  page  6,  section  203,  you  will  find  that  the  words 
which  I  read  in  line  16,  "a  corporate  merger  or  consolidation,"  are 
proposed  to  be  divided  into  two  paragraphs,  (b)  and  (c),  one  dealing 
with  a  corporate  merger  and  the  other  with  a  corporate  consolidation ; 
and  following  out  that  same  idea  there  has  been,  as  I  understand, 
the  substitution  of  the  text  which  appears  on  pages  20  and  21,  and 
to  some  extent  on  page  22,  in  italics  in  place  of  the  text  of  the  Feas 
bill  now  before  you. 

On  page  22,  in  lines  3  to  5,  appear  the  words  ''the  rights  of  creditors 
and  all  liens  upon  the  property  of  any  of  the  constituents  or  merging 
corporations  shall  be  preserved  unimpaired." 

That  should  be  read  in  connection  with  the  words  to  which  I 
referred  at  the  bottom  of  page  15,  lines  23  and  24,  **it  being  hereby 
declared  that  all  such  covenants  and  provisions  to  the  extent  that 
thev  tmd  to  hinder  or  prevent  any  unification  of  carriers  under  the 
aumority  of  this  title  are  contrary  to  the  public  interest." 

It  would  seem  that  the  rights  of  a  creditor  or  holder  of  bonds 
secured  by  mortgage  or  deed  of  trust  which  contained  various  pro- 
visions for  t^e  benefit  or  security  of  that  creditor  were  rights.  Under 
this  wording  on  page  22,  lines  4  and  ^,  those  rights  would  be  pre- 
served unimpaired,  but  under  the  wording  in  lines  23  and  24,  on 
page  15  and  following,  ''such  covenants  and  provisions  to  the  extent 
that  the}^  tend  to  hinder  or  prevent  any  unification"  are  contrary 
to  the  public  interest,  and  therefore  ineffective.  Now,  there  is  a 
little  conflict  there  which  perhaps  can  be  readily  cleared  up  by  a 
change  in  the  wording. 

Mr.  Thom.  Would  not  your  idea  there  be  expressed  by  inserting 
after  the  word  creditors, "  in  line  3,  on  page  22,  the  words  ''except 
as  provided  in  paragraph  5  of  section  208"? 

Commissioner  Hall.  That  would  seem  to  take  care  of  it.  Section 
212,  as  appearing  in  the  Fess  bill,  is  replaced  in  this  print  by  a  section 
212  in  italics.  The  section  212  in  the  Fess  bill  and  this  substitute 
whidi  is  now  proposed  in  italics  are  both  the  outcome  of  long 
consideration,  and  reflect  some  suggestions  that  have  been  made  by 
the  commission.  I  think  ColonelThom  will  recall  them.  On  the 
whole  they  seem  to  me  a  reasonable  and  sufficient  provision  for 
taking  care  of  the  dissenting  stockholder.  I  do  not  know  that  I 
need  to  comment  upon  them  now  except  in  respect  of  paragraph  3 
of  section  212  which  appears  on  page  25.  Beginning  in  line  12  thai 
paragn^  reads: 

The  opportunity  to  be  heard  by  the  commission  and  the  right  to  secure  juit 
compensation  for  their  stock,  as  afforded  by  this  title,  shall  constitute  the  sole 
and  exclusive  remedies,  in  opposition  to  the  plan,  of  stockholders  of  a  carrier 
owning  or  possessing  railroad  or  terminal  property,  all  or  the  greater  part  of 
which  would  be  acquired  by  another  carrier  or  of  another  carrier  which  would 
be  merged  into  or  consolidated  with  another  carrier  pursuant  to  a  plan  providing 
for  a  method  of  unification  under  subdivision  (a),  (b),  or  (c)  of  paragraph  (2)  of 
section  203. 

Now,  if  the  emphasis  in  that  paragraph  is  to  be  placed  on  the 
words  in  line  15  *'in  opposition  to  the  plan"  and  means  in  essence 
that  while  the  remedies  of  one  stockholder  against  his  directors  or 
his  trustees  or  other  stockholders  is  based  on  grounds  of  fraud  or  use 
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i     ?l  ^1^.  ^^V^w'ise  his  individual  remedies  remain  unimpaired 

h    then  the  objection  which  I  am  about  to  voice  dwindles  or  disappears 
because  that  would  mean  that  in  so  far  as  stopping  the  going  into 
effect  of  the  plan  is  concerned  the  opportunities  here  afforded  Tn  the 
opinion  of  the  Congress  will  suffice,  leaving  to  any  mdividual  who 
feels  himself  wronged  the  recourse  which  the  courts  of  this  country 
attord.    13ut  if  it  means  that  this  opportunity  to  be  heard  by  the 
I      commission  and  the  right  to  secure  just  compensation  ^or  their  stock 
^  which  IS  confined  in  the  preceding  provisions  to  the  case  of  registered 
^    stockholders,  those  who  were  stockholders  before  the  plan  was 
presented  to  the  commission  and  continued  to  be  stockholders  down 
to  and  including  the  time  when  the  vote  was  taken  by  the  respective 
carriers  m  approval  for  adoption  of  that  plan,  then  it  seems  to  me 
^     this  is  very  ^astic  language  indeed.    I  do  not  know  but  I  have  as- 
I    sumed  that  tiie  meaning  of  this  paragraph  properly  construed  is  that 
m  80  far  as  these  grievances  which  may  exist  were  to  be  presented  are 
concerned  they  shall  not  suffer  to  stop  die  train,  but  the  unification 
f    shall  proceed.    If  that  is  the  intent  I  do  not  know  that  I  have  anv 
J     objection  to  it,  except  that  that  be  made  very  plain;  but  if  it  is  the 
intent  that  the  commission,  which  has  no  equity  powers,  no  powers  to 
deal  with  fraud,  no  powers  to  deal  with  the  other  grounds  which 
might  be  urged  as  constituting  a  grievance  against  an  individual 
stockholder— if  it  be  urged  that  the  opportunity  to  be  heard  by  us  is 
exclusive  of  recourse  to  the  courts,  I  am  not  prepared  to  go  ^th  H, 
'         Chairman.    I  do  not  think  the  commission  would  ask  to  be 
accorded  any  such  power. 

Chairman.  Is  that  what  that  means.  Colonel  Thom*^ 
Mr  Thom.  I  am  not  the  author  of  that,  Mr.  Chairman,  and, 
thwefore,  I  would  like  before  answering  the  question  to  get  the  views 
of  the  people  who  are  the  authors  of  it. 
The  Chairman.  Very  well. 
y     Senator  Fess.  Have  you  any  suggestion,  Commissioner  HaU.  for 
'    a  change  of  language  there? 

Commissioner  Hall.  I  have  not  framed  it,  but,  as  I  say,  if  it 
means  that  it  shall  constitute  the  sole  remedies  in  opposition  to  the 
plan;  that  is,  the  only  thmg  that  can  stop  the  plan  from  going  throueh 
some  form  of  words  can  certainly  be  found  which  wiU  egress  that 

The  Chairmax.  Do  you  think  there  should  be  the  right  of  appeal 
to  the  court  as  to  whether  of  not  a  plan  is  a  feasible  one^  Ought  not 
/  the  decision  of  the  comnussion  be  conclusive  on  that  proposition? 
Commissioner  Hall.  Senator,  not  by  statute  but  by  the  inter- 
pretation placed  upon  the  statute  by  the  court.  The  finding  of  an 
ultimate  fact  by  the  commission  such  as  that  a  rate  is  reasonable 
or  unreasonable,  that  it  is  unduly  prejudicial  or  not,  is,  in  effect,  a 
/  i^^'  because  the  courts  will  not  undertake  to  go  into  that 

further  than  to  determine  whether  the  commission  has  acted  arbi- 
^SaSm  ^        evidence  or  whether  the  result  of  what  it  does  is 

The  Chairman.  The  hour  of  12  o'clock  having  arrived,  I  imagine 
we  wiU  want  to  take  a  recess    I  am  compelled  to  leave  the  city 

W^«J^^  f'f  ?n Monday  morning.  It  is  the 
first  tune  that  I  wiU  have  absented  myself  from  Congress  for  so 
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long  a  time  since  I  became  a  Senator,  but  I  can  not  avoid  it.  The 
emMusies  of  Indiana  politics  are  such  that  my  presence  there  is 
needed.  We  have  our  program  somewhat  cluttered  up.  We 
started  out  with  the  Esch  nommation  and  had  to  drop  that  and  then 
took  up  the  radio  matter  and  had  to  drop  that,  and  evidently  we  will 
have  to  drop  this  because  we  can  not  complete  it  before  Saturday 
night.  However,  we  will  so  on  with  this  hearing  and  in  my  ab^ce 
Senator  Couzens  v^-ill  preside.  I  suggest  that  Senator  Fess,  the  author 
of  the  bill,  shall  have  charge  of  the  program.  I  am  assuming  that 
you  will  return  to-morrow  morning,  Mr.  Conmiissioner? 

Commissioner  Hall.  Mr.  Chairman,  I  was  going  to  say  that  I 
really  have  covered  about  all  I  have  to  ^av  except  in  this  general 
way,  that  all  things  considered,  this  print  that  we  have  been  discuss- 
ing here  represents  not  only  the  latest  but  the  best  intent  to  correct 
the  existing  statute  that  I  loiow  of,  and,  while  I  have  touched  upon 
things  here  or  there,  it  was  only  in  the  sense  in  which  one  who 
heartily  approves  in  the  main  would  touch  upon  small  points  that 
need  correction.  There  is  the  old  saying  that  it  is  bright  sunlight 
when  the  grass  casts  a  shadow.  All  I  have  been  touching  upon  is 
the  grass. 

The  Chairman.  Have  the  members  of  the  commission  generally 
considered  this  bill  as  now  introduced? 

Commissioner  Hall.  They  have  not  had  an  opportunity,  Mr. 
Chairman. 

The  Chairman.  We  will  adjourn  now  until  10  o'clock  to-morrow 
morning. 

(Thereupon,  at  12  o'clock  noon,  the  committee  adjourned  until 
10  o'clock  a.  m,,  Wednesday,  January  11,  1928.) 


CONSOLIDATION  OF  RAILWAY  PB0PEBTIB8 


WBDNBSDAY,  JANUABY  11,  1928 

United  States  Senate, 
Committee  on  Interstate  Commbbce, 

WaahingUm^  D.  C. 
The  committee  met,  pursuanl^  to  adjomment,  at  10  o'clock  a.  m., 
in  the  eomimttee  room,  CapitoL  H^.  James  Couzens  presiding. 

Present:  SoiatoXB NOouaeBU,  ]^eas,  PIim,  Sackeit,  W^eder,  Slack, 
md  Wagner. 
Also  present:  Senator  Brookhart  of  Iowa. 

SenatoiT  CauiBKS  (presiding).   The  committee  will  please  ccHne  to 

order. 

Senator  Fess.  Mr.  Chairman,  the  idea  was  to  have  the  commission 
represented  before  the  committee  and  Commissioner  Hall  was  here, 
as  you  know,  for  two  days.  While  he  did  not  complete  his  state- 
ment, he  said  substantially  that  it  was  completed  and  the  commission 
is  busy  and,  therefore,  he  ended  his  hearing  yesterday,  and  if  it  is 
agreeable  we  will  have  Colonel  Thorn  to-day. 

Senator  Couzens.  That  is  agreeable,  but  the  thought  occurred  to 
me  that  possibly  there  are  other  witnesses  here  who  would  like  to  be 
heard  promptly  in  order  that  they  may  get  away.  You  do  not 
know  of  anv,  Senator  Fess? 

Senator  Fess.  I  do  not  know  of  any.  I  understand  that  witnesses 
are  coming  who  would  like  to  be  hea^  as  soon  as  they  get  here. 

Senator  Couibns.  Inasmuch  as  Cdonel  Thorn  is  a  resident  of 
Washington,  I  thought  these  outsiders  should  be  given  an  oppor- 
tunity to  be  heard  and  get  away  if  they  desire. 

Senator  Fess.  Alter  Ckdonal  iThom  gets  ihiough  I  think  we  can 
throw  the  matter  open  to  any  one  who  wants  to  come  in. 

Senator  Sackett.  Colonel  Thorn  wmt  over  this  last  year  and  his 
statement  is  in  the  record,  is  it  not? 

Senator  Fess.  Not  with  respect  to  the  changes.  There  are  some 
changes  that  have  been  made  by  the  law  committee  of  the  Associa- 
tion of  Railway  Executives  in  perfecting  this  text. 

Senator  Sackett.  Is  it  necessary  to  go  into  the  whole  lousiness 
again?    There  are  no  new  members  on  the  committee  here. 

Senator  Fess.  There  will  be,  though.  There  are  several  members 
who  have  not  been  on  the  committee  that  will  be  here,  I  think. 

Senator  Couzens.  Is  it  your  idea  that  Colonel  Thom  should  start 
at  the  beginning  of  the  bill  and  go  through,  or  that  he  shall  just 
point  out  certain  things  that  he  desires  to  comment  on? 

^Senator  Fbss.  I  think  he  should  be  permitted  to  go  through  in  line 
Hilb  the  ouestions  ttf  tho  comflodttee. 
-iSsnator  UOitebns.  Colonel  Thorn,  will  you  proceed  now? 
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STATSMINT  OF  AUUD  P«  TTOM,  0IHSRAL  COUNSEL,  ASSO- 
ClATIOH  OF  BAILWAT  BXECUTIVBS,  WASHIHGTON,  D.  C. 

Mr.  Trom.  Mr.  Chainnui  and  genUemen,  the  existing  Federal 
law  in  respect  to  consolidations  is  ^und  in  section  5  of  the  present 
interstate  coMimerce  act,  l>eg)Atii|g  with  para^meMp^  2  oC  that  section. 

The  scheme  of  that  law  was,  as  I  was  told  by  its  author,  to  pix)vide  a 
general  plan  for  consolidatioDa^-JUui  while  that  matter  was  being 
made  practicable  by  a  plan  from  the  commission  for  universal  con- 
solidation there  should  be  an  adinterim  method  adopted  which  would 
enable  a  cairior  to  obtain  control  of  another  carrier  if  approved  by 
the  coTiniii-sion  in  any  ^^  ^iy  not  amounting  to  a  consolidation.  That 
plan  was  adopted  under  conditions  which  indicate  that  the  ploicy  of 
Congress  then  declared  was  in  no  sense  a  partisan  policy. 

The  plan  for  consolidation  as  it  exists  in  the  law  was  the  outcome 
of  the  work  o£  a  subcommittee  of  this  committee,  consisting  of 
Senator  <3iB»inins^  Senator  Kellogg,  and  Senator  Poindexter,  Repub- 
licans; and  Senator  Robinson  and  Senator  Pomerene,  DonoerirtK; 
It  was  approved  by  a  Demoetatic  PuiBidenl.  lint  plsilwit#xi8ilin 
the  presenri  law  has  kefen  Icmnd  hy  untvelrMtl  oonoesimi  aif  hnprac- 
ticable  method  of  accomplishing  the  purpose  of  Congress. 

Senator  Cottzens.  At  that  point  wwdd  it  inrtemtpt  you^^  if  you 
point  out  what  the  impracticable  features  were?  '  »'! 

Mr.  Thom.  I  will  come  to  tiiat  in  one  OHMneat,  Senator,  if  lhat  » 
satisfactorv. 

Senator  Couzens.  Yes.  T  do  not  want  to  interrupt  the  continuity 
of  your  speech,  but  I  would  like  to  have  these  things  related  if  possible. 

Mr.  Thom.  I  am  making  no  speech.  Senator;  1  am  just  trying  to 
give  a  picture  of  the  situation. 

Senator  Fess.  That  is  precisely  what  I  wanted,  the  members  of 
the  cojiimittee  to  interrupt  by  inquiries  so  as  to  bring  out  all  questions 
of  either  doubt  or  lack  of  clearness. 

Senator  Couzens.  That  is  the  reason  I  thought  it  would  be  proper 
to  put  in  th«  objeetiaQs  to  the  law  at  the  pomt  utare  he  said  there 
w«re  o^ectiiMis.  / 

Mr.  THOM.  I  am  coming  to  that,  Senator.  I  mAiely  won*  to  say, 
in  odTmeoof  that^  tlurt  begifminy  in  1022,  and  ia  wemmuixuA  leport 
to  Congress  since,  the  comnutakia  has  pouted  ooA  IMi^  pnunD 
plan  is  not  a  practicable  plan  imit  asked  fov  its  amendmenlt.  flie 
ri^ident  of  the  United  States  has  in  erery  message  since  the  presetti 
incumbent  of  the  office  entered  upon  ma  duties  recommeMM  to 
Congress  that  there  should  be  an  amendmeM  to  the  l«w  so  t0'<ti>> 
make  it  workable. 

In  respect  to  the  question  of  whether  or  not  it  is  workable,  it  may 
be  useful  for  me  to  give  you  a  r^sum^  of  the  testimony  of  the  Inter- 
state Commerce  Commission  on  that  subject.  Commissioner  Hall 
presented  objections  here,  although  not  quite  as  fully  as  he  did  in 
the  hearings  before  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  and  those  hearings  have  been  printed.  Without  going 
fully  into  them,  I  will  point  out  that  you  will  find  these  objections  as 
made  by  the  commission  on  page  28  of  the  printed  report  of  the 
first  part  of  the  hearings  before  the  Committee  on  Intei-state  and 
Foreign  Commerce  ot  thB  House,  which  hearings  were  heW  in  Decem- 
ber.  I  will  give  a  brief  r6sum€  of  what  those  objections  are. 


Senator  Couzens.  Do  the  railroads,  equally  with  the  Interstate 
Commerce  Commission,  want  those  objections  removed? 
.  Mr.  Thom.  Yes;  they  are  in  agreement  that  this  is  an  impracti- 
cable method.  Bearing  on  this  subject  which  you  have  just  intro- 
duced I  should  perhaps  state  that  this  idea  of  the  consolidation  of 
Btote  ooi^oratims  did  not  originate  with  the  railroads.  Their 
proposal  was,  when  the  transportation  act  was  under  consideration, 
that  all  roads  engaged  in  inteiBMe  eommefoe  i^uid  be  made 
Ke^end  OMiporatfons,  and  amoBg  Ibepoweni  eontaioed  m  the  Federal 
•oAe  of  iMiiporation  which  was  |»resented  by  them  was  the  power 
of  merger  or  consolidation  along  with  a  great  many  other  powers 
conferred  by  an  act  upon  the  Federal  corporation;  but  tteis  idea  of 
%  oonsolidation  or  merger  or  unification  of  State  corporations  did 
not  originate  with  the  railroad.  However,  in  view  of  the  adoption 
of  that  policy  by  Congress  in  the  transportation  act  their  attention 
has  been  directed  to  that  as  a  policy  of  the  country,  and  many  of 
them  have  greatly  changed  their  situation  because  of  that  policy 
being  the  policy  of  Congress. 

They  have  looked  forward  to  the  association — some  railroads 
have  looked  forward  to  the  association — of  another  railroad  with  it, 
and  have  been  acquiring  its  securities.  Another  railroad  has  been 
looking  anound  to  see  what  its  competitors  were  doing  in  the  direc- 
tim  id  eonifllidaftioeL,  aad  it  liea  been  trying  to  fisd  out  what  it 
could  do  inJMtit  thot  own^titiT'e  sutuation.  So  tiiat  in  riew  ol  the 
ioliey  of  4DoAgma  i»  respect  of  ooneoUdatkiiis  being  thus  ani^»4ieally 
announced  as  the  action  of  both  parties  and  approved,  as  it  has 
boeiiy  there  has  been  a  change  in  Ibe  outlook  of  ^e  raMroads  in 
respect  of  their  future,  and,  as  a  consequence,  tbey  beeame  moie 
interested  in  the  quest»im  from  a  prooteal  standpoint  tlian  i^y 
would  originally  have  been. 

As  to  the  objections  to  what  Congress  did,  I  can  give  you  a  brief 
summary  of  those  objections  as  they  appear  to  the  Interstate  Com- 
merce Commission  and  I  will  say  that  I  regard  what  the  commission 
finds  as  objections  as  sound.  As  I  say,  the  present  law  provides 
for  what  the  author  of  this  consolidation  method,  Senator  Cum- 
mins, advocated,  creating  an  ad  interim  method  of  dealing  with 
small  situations,  as  he  thought,  that  must  be  dealt  with  before  the 
proclamation  of  a  plan  for  a  complete  consolidation,  and  then  after 
that  that  there  should  be  a  division  of  the  country  in  its  entirety 
into  railroad  groups  which  should  be  followed  in  the  consolidation 
plan. 

Mr.  Hall  has  testified  that  there  are  several  objections  to  that 
pIao».  In  the  fivst  place,  he  has  stated  that  in  the  consolidation 
part  of  that  article  tibe  only  metiiod  provided  for  is  a  consolidation  of 
pneperties  where  the  owner  operates  the  acquired  property  and 
wlkere  also  the  operator  owns  the  acquired  property.  The  ordliiaiy 
method  of  acquiring  by  lease  or  of  acquiring  by  control  of  securities 
ooveved  by  paragraph  2  of  section  5,  which  the  author  regarded  as 
an  ad  interim  method,  would  reduce  the  power  of  consolidation  under 
the  act  to  the  consolidation  as  it  is  defined  to  be  technically  in  the 
law.  That  is  to  say,  where  one  railroad  acquires  and  owns  and 
operates  all  the  properties  that  are  consolidated. 

Mr.  Hall  has  told  you  that  that  is  the  most  unusual  method 
historically  that  has  been  adopted  for  bringing  these  railroads 
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togeth^,  and  the  usual  methods  are  not  provided  for  at  all  unless 
they  are  provided  for  in  paragraph  2  of  section  5.  ,  j  / 

Senator  CouzBNS.  You  do  not  believe  they  are  provided  for, 
Uien,  in  paragraph  2  of  section  5?  •  j  j  . 

Mr.  Thom.  I  do  not  believe  they  are  adequately  provided  tor  ^ 

Senator  Sackett.  Do  you  mean  properties  limited  to  owned  and 
operated  or  owned  or  operated? 

Mr.  Thom.  Owned  and  operated. 

Senator  Couzens.  I  suppose  at  some  place  in  your  testunony  you 
will  point  out  the  advantages  of  consolidation  by  means 'of  the 
acquiring  of  stock?  '  "  ' 

Mr.  Thom.  Yes;  I  will  try  to  do  that,  Senator.  '        . '  ' 

Senator  Cottzens.  Franklv,  I  do  not  see  the  advantages  of  Wtt* 
solidation  unless  there  is  unity  of  operation.  I  do  not  know  ^ther 
the  railroads  and  the  commission  have  a  different  viewpoint  or  noti 

Mr.  Thom.  Answering  Senator  Sackett's  inquiry,  peoragraph  6  of 

section  6  is  as  follows:  * 

It  shall  be  lawful  for  two  or  more  carriers  to  buy  railroads  subject  to  this  act 
to  consoUdate  ttieir  properties,  or  any  part  thereof,  into  one  for  the  ownership, 
management  and  operation  of  the  properties  theretofore  m  separate  ownership, 

management  and  operation  under  the  following  conditions. 

So  that  Mr.  Hall's  first  objection  was  that  the  only  method  of 
true  consolidation  under  the  existmg  law  is  the  one  least  used  his- 
torically of  any  to  bring  about  a  consolidation  of  radroads. 

Senator  Pine.  Is  unification  a  term  there  you  could  use  with  your 

theory  of  the  case?  .i   .   i     i  j  u 

Mr.  Thom.  I  think  so.    That  is  a  generic  name  that  should  be 

used,  unification.  ,  w  i  o 

Senator  Pine.  Do  vou  propose  to  unify  them  completely? 
Mr.  Thom.  Well,  to  tlie  extent  that  is  set  out  in  this  act     t    '  _  / 
Senator  Fess.  Senator  Pine's  idea  of  unification  widd  be-en'the 

one  system.  ,  .        »      j         j  -a  j 

Senator  Pine.  Aiid  as  he  descnbed  it,  as  I  nadepstood  it,  he  does 

not  want  to  put  all  the  railroad  units  into  one  unit. 
Mr.  Thom.  Oh,  yes;  I  expect  that  will  be  done  as  to  groups,  but 

there  are  various  methods  of  bringing  that  about. 
Senator  Pine.  Not  if  it  is  a  single  unit? 

Mr.  Thom.  Yes;  I  think  so.  That  is  at  least  the  purpose  and  the 
expectation,  that  when  there  is  unification  there  wdl  remain  a  single 
unit.    The  methods  of  brins^ing  them  together  may  he  different. 

Senator  Pixe.  There  will  be  several  corporations,  will  there  not? 

Mr.  Thom.  Onlv  one  operating  corporation. 

Senator  Pixe.  It  will  be  a  unification,  as  far  as  operation  is  con- 
cerned; but  not  a  unification  as  far  ivs  ownership  is  concerned? 

Mr  Thom.  It  snould  be  both.  It  is  provided  in  this  preeent 
proposal  that  there  shall  be  a  method  of  absolutely  umfying  the 
properties  into  a  coiisoliilatii)n,  or  by  merger  into  a  unifi^ttoii,^Or 
there  may  be  an  acquisition  by  one  carrier  of  properties  of  another 
or  others  under  other  methods  of  acquisition,  ^though  the  result  is 
one  company  operating  all  the  properties  brought  into  the  unification: 

Senator  Pine.  It  occurs  to  me  that  if  there  is  a  complete  umfication 
there  must  be  one  individual  or  coiporation  owned,  controlled,  and 
operated.    That  would  be  a  unification,  as  I  understand  the  term. 

Mr.  Thom.  Well,  I  suppose  that  would  be  one  form  of  unification,^ 
Senator;  but  I  silppose  there  are  others.   For  example,  if  roads  A 
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and  B  merged  their  properties  into  one,  leaving  only  A,  and  then 
there  was  a  road  C  which  A  would  lease  and  would  have  the  authority 
to  operate,  that  would  be  a  unification;  although  not  accompanied 
by  complete  ownership. 

Senator  Fess.  I  think,  Colonel  Thom,  what  Senator  Pine  had  in 
mind  was  that  we  propose  here  unification;  that  being  the  general 
term  it  may  be  by  merger;  it  may  be  by  consolidation,  and  it  may  be 
by  the  purchase  of  securities  or  otherwise.  So  they  would  all  be 
unifications  but  of  a  different  type,  and  what  I  got  from  Senator 
Pine  was  that  the  term  "unification"  is  not  a  happy  choice  of  a 
term. 

Senator  Pine.  I  note  that  the  bill  uses  the  term  ''unification," 
and  in  discussing  it  practically  everybody  talks  about  consolidation. 

Mr.  Thom.  I  believe  consolidation  is  the  least  important  word  in 
connection  with  the  whole  business.  Senator,  as  I  shall  try  to  show 
you.  I  think  unification  is  probably  the  only  general  term  which 
covers  the  various  processes  by  which  these  railroads  may  be  brought 
together  wid  operated  as  one  in  a  group  or  in  a  system. 

The  second  objection  made  by  Mr.  Hall  which  I  will  mention  is 
that  the  present  law  requires  the  commission  to  make  a  plan  covering 
all  the  railroads  of  the  country,  and  after  an  effort  extending  from 
1920  to  1928  they  have  found  that  an  impossibiUty.  I  will  add  to 
that  suggestion  of  his  that  even  if  they  could  accomplish  that  purpose 
the  result  would  be  to  attempt  to  impose  from  above  a  plan  of 
grouping  these  railroads,  which,  in  practice,  would  be  found  utterly 
impracticable,  instead  of  allowing  that  to  be  developed  in  an  ordinary 
businesslike  way  through  the  voluntary  action  of  the  railroads 
themselves.  In  support  of  that  I  would  like  to  read  to  the  committee 
a  statement  made  by  Chairman  Eastman  to  the  Congress  in  respect 
to  that  aspect  of  the  matter.  When  he  appeared  before  this  coin- 
mittee  on  January  2,  1926,  he  said,  speaking  of  the  possibility  of  this 
general  plan: 

The  practical  experience  which  we  have  gained  in  attempting  to  formulate  a 
plan,  however,  leBMls  us  to  doubt  the  utility  and  indeed  the  wisdom  of  this  pro- 
vision of  the  law.  A  majority  of  the  commission  has,  therefore,  held  the  belief, 
as  we  stated  in  our  communication  of  last  February  to  Senator  Smith,  that 
results  as  good,  or  perhaps  better,  were  likely  to  be  accomplished  if  the  process 
of  oonac^dation  is  peniutted  to  develop  uuder  the  guidadoe  of  tiie  emiiiiii88lo&  in 
a  more  pormal  way. 

That  moi<B  normal  way  k  understood  to  be  the  railroads  getting 
together  in  a  group  and  making  their  financial  arrangements  for  the 
unification  of  their  properties,  providing  the  means  to  carry  that 
into  effect,  and  bringing  it  to  the  commission  for  consideration  and 
approval;  or  for  modification  by  the  commission  if  a  modification  be 
deemed  in  the  public  interest. 

Senator  W  Do  I  understand  that  you  are  opposing  this 

consolidation  bill,  Mr.  Thom? 

Mr.  Thom.  No;  Senator. 

Senator  Wheeler.  I  did  not  think  so. 

Mr.  Thom.  I  suppose  there  is  some  humor  in  your  question,  in 
view  of  the  fact  that  you  have  heard  me  so  often  on  this  subject. 
I  am  talking  about  the  objections  in  response  to  an  inquiry  by  Senator 
Couzens. 
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Senator  Wheeler.  Mfiy  I  ask  you  a  question?  Would  you  have 
auy  objection  to  prov^aon  in  thpre  providing  tl>at  the  raflroa^s 
itioiiid  not  be  permitted  to  issue  nonpar  stock? 

"Mif.  T^OM.  That  is  a  question  wiudi  I  think  I  would  have  to  refer 
to  those  w^o  have  the  financial  management  of  the  raihoads.  The 
value  of  nonpar  stock  is  considered  to  be  substantial  by  some  p^ple, 
a|ld  I  am  not  advised  as  to  what  the  views  of  the  raihoads  are. 

Senator  Whe^jleb.  I  notice  that  the  Milwaukee  Kaihoad  was 
permitted  to  reorganize  with  nonpar  stock.  I  am  going  to  say  to  you 
right  now  that  so  far  as  I  am  concerned  I  am  going  to  try  to  put  a 
provision  in  providing  that  tliere  shall  be  no  more  consohdations  pr 
reorganizations  where  they  have  nonpar  stock  in  there. 

Mr.  Thom.  Resuming  the  answer  to  Senator  Couzens's  question, 
I  would  say  that  the  second  objection  to  this  present  law  to  wh^ch  I 
have  alluded  as  made  by  the  commission,  and  I  believe  justly  made 
by  the  commission,  is  that  it  is  absolutely  impracticable  for  tiie  com- 
niission  to  make  a  plan  of  all  the  railroads  in  tne  country,  anq  if  they 
did  it  would  amount  to  nothing,  because  it  would  require  the  co- 
operation of  the  raikoads  to  cany  it  into  effect,  and  the  effort  of  (lie 
raihfoads  to  bring  about  unification  can  best  be  advanced  by  allowiujg 
^etfi  to  original  a  plan,  to  l)ring  it  before  the  cojnjnission,  and,  if  it 
is  in  the  pubUc  interest,  have  it  approved  and  carried  out. 

Mr.  HalJ,  m  the  third  place,  suggested  that  this  requirement  that 
all  th^  railroads  in  the  country  should  be  assigned  to  a  definite  plan 
is  too  rigid.  Tl^e  result  of  it  has  been  that  while  in  the  early  period 
of  the  law  there  were  three  applications  made  to  the  commission  for 
Qonsolidation  under  it,  the  commission  found  itself  unable  to  grant 
them  because  it  had  not  agreed  upon  and  promulgated  a  plan,  and 
that  smce  then  there  had  been  noi^  and  everything  has  been  broqght 
to  a  standstill. 

The  fourth  objection  that  Mr.  Hall  made  was  that  the  existmg  law 
requires  a  valuation  of  the  railroads  before  there  can  be  a  consolida- 
tion, and  that,  likewise,  if  consolidation  is  in  the  public  interest  and 
should  take  place,  it  is  merely  an  obstacle  in  the  way  of  consolidation 
and  not  a  help  for  the  reasons,  as  he  stated,  that  after  14  years  under 
this  requirement  that  the  railroads  should  be  valued,  neither  the 
commission  nor  the  public  are  9i»  yet  advised  as  to  what  Jdijd  of  a 
valuation  is  required  and  as  to  the  rules  whidi  sliould  be  adopted  in 
Ty^iiHT*P'  it.  And  if  consoUdations  are  in  the  public  interest  and  should 
||0K[e,  to  require  them  to  wait  for  valuation  would  be  to 
abaniSon  the  whole  plan. 

£ienator  Cou«ibns.  Most  of  that  obiection  hw  now  been  oFeroome, 

however,  bus  it  not? 

Mr.  Thom.  No;  none  of  it  has  been  overcome. 

Senator  Couz*bns.  Have  not  most  of  the  roads  been  valued? 

Mr.  Tho^.  No;  none  of  them  have  been  valued  in  a  way  that  the 
courts  have  approved.    All  of  that  work  has  got  to  be  litigated  now. 

Senator  Wheeler.  Some  of  them  have  been  valued,  have  they 
not? 

Mr.  Thom.  They  have  been  valued  by  the  commission,  but  none 
in  a  wav  that  the  courts  have  approved,  and  that  is  in  litigation. 

Then  there  was  another  point  which  Mr.  Hall  regarded  as  of  cardinal 
importance,  and  which  I  likewise  regard  as  of  very  great  importance, 
and  that  is  that  the  present  law  does  not  undertake,  according  to  the 
conceptions  of  a  great  many  people  and  by  the  admission  of  all  in 
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respect  to  consolidation  itself — it  does  not  undertake  to  confer  the 
'  ^     power,  the  requisite  corporate  power,  upon  the  companies  that  ou^t 
in  the  opinion  of  Congress  and  of  the  commission  to  consolidate  to 
carry  the  consolidation  into  effect.    We  might  have,  for  example,  a 
railroad  running  in  one  State  where  the  State  laws  permitted  it  to 
consolidate  with  another.    It  may  want  to,  and  the  commission  might 
think  it  desirable  for  it  to  consolidate  with  a  railroad  running  into 
another  State  the  laws  of  which  do  not  permit  it.    Now,  if  this  con- 
V     solidation  is  to  be  made  effective,  the  corporations  must  have  a  cor- 
/    porkie  power  to  do  what  Congress  thinks  in  the  public  interest  they 
ought  to  do. 

1  ^idS  Atteihpt  to  hurry  on,  and  in  view  of  what  Senator  Sackett 
hh!A  very  properly  «tid  thftt  a  tiumbttr  Of  tiities  tMs  matter  has  been 

,     discussed  bi^f ore  thife  c6iiUuittie!e,  nbt  to  iiikke  Any  undue  repetitions. 
To  provide  for  the  defects  in  tiie  present  law,  reit^ted  ^ 
conmn^sion  since  1922  and  impfes&fed  UtiOn  Congress  in  every  ^tmiUld 

y   message  of  the  President  sinci)  1923,  including  the  ladt  one,  a  bffl 

T    has  been  prepared  and  is  presented  for  consideration. 

Mr.  Parker,  the  chairman  of  the  House  committee,  at  the  begin- 
ning of  the  session  before  the  present  one  introduced  a  bill  for  the 
consideration  of  the  House.  Senator  Fess  introduced  a  similar  bill 
for  the  consideration  of  the  Senate.  Hearings  Were  had  before  both 
committees.  The  committee  of  the  Senate  took  no  action  at  the 
last  session.    After  elaborate  hearings  the  House  committee  took 

f  the  matter  up  and  considered  it  for  at  least  a  month  in  executive 
session:  and  during  that  month  they  went  through  most  of  the  bill 
and  arrived  at  certain  tentative  conclusions  which  were  embodied 
in  a  bill  introduced  in  the  House  on  the  3d  of  last  March  by  Repre- 
Bdtttilfite  Pariier  with  an  address  on  his  part  asking  that  that  bill  be 
lAeAemib  h^  61  Cjonsidetatioh  during  the  recess  of  Congress  and 
tUttl  A  hAirbik  m  imH^t  in  th^  mttet  and  being  desirous  of  being 

4  ^hotild  be  khU     thiA  i^dh  to  mhg  tot^m  their  criticisms 

'    of  that  mtiasure. 

Thete  having  been  lio  exbt-^istoiis  f^tti  this  committee,  and  iii 
view  of  that  invitation  from  the  HoUc^  df  Ret)lr<^S€itit^tites  practically, 
or  from  the  House  coinmitti^*,  thfe  lft#  cbttiihittee  6t  ih^  A^lst^HA 
t  of  Railway  Executives  at  once  undertook  a  study  of  the  latest  Pal^it* 
bill,  the  one  introduced  on  the  3d  of  last  M&ixjk,  kod  lippoint^  a 
committee,  called  a  drafting  committee,  to  consider  thfe  t^rhis  (tf 
f    that  bill. 

^  That  drafting  committee  consisted  of  Judge  Lovett,  of  the  Union 
Pacific,  with  whom  Mr.  Clark,  the  general  counsel  for  the  Union 
Pacific,  acted;  Mr.  Cary,  general  counsel  of  the  New  York  Central, 
in  whose  absence  for  a  couple  of  months  during  the  summer  Mr. 
A.  H.  Harris,  a  vice  president  of  that  company,  acted;  Mr.  Bledsoe, 
who  is  now  in  the  room,  general  counsel  of  the  Atchison;  Mr.  Blair, 
^  general  counsel  of  the  Southern  Pacific,  and  myself.  We  had  a 
gJMt  many  meetings.  We  were  permitted  by  the  chairman  of  the 
t^MoMtie^  to  confer  with  the  draftsmen  of  the  House  in 
respect  to  <iny  qu^tienii  of  draftsmanship,  not  in  regard  to  any 
qid^idhs  6f  pdlicy,  rAdijsing,  of  course,  that  all  questions  of  policy 
niii^t  be  deteriiiktod  by  Conere^  itself.  But  if  we  had  a  suggestion 
t6  ittlie,  kM  itt  to  m^H  kixy  qu^tibh  ilbout  the  method  of 

ite  ej^f(bafe«On,  if  our  i^edtkto  ijlidtM  be  apptttv^,  we  Were  allowed 
to  omfer  with  the  draftsmen  of  the  House  of  Representatives. 
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Those  draftsmen  were  Mr.  Alvord,  Mr.  Wood,  and  Major  Dowlin^, 
professor  of  law  at  Columbia  University,  in  charge  of  the  drafting 
department  of  that  university,  who  was  brought  down  here  to  help 
on  general  questions  of  drafting. 

Senator  W  HESLBB«  So  you  really  did  not  draft  this  bill? 

Mr.  Thom.  a  great  deed  of  it  we  did  not.  Those  gentlemen  when 
a  suggestion  was  brought  forward  were  requested  to  see  how  the 
migestion  fitted  in  with  the  general  draftsmanship  of  the  Parker 
binas  introduced  in  the  House,  and  to  suggest  a  method  of  expres- 
sion. At  last  the  drafting  committee  came  to  a  conclusion  as  to  the 
suggestions  that  we  would  make.  These  suggestions  w^ere  then 
prmted — I  am  speaking  now  of  the  suggestions  of  the  drafting  com- 
mittee— and  the  National  Industrial  Traffic  League,  which  repre- 
sented the  shippers,  was  furnished  with  a  copy  of  it,  members  of  the 
Interstate  Commerce  Commission  were  furnished  with  a  copy  of  it, 
the  American  Short  Line  Railways  were  furnished  with  a  copy  of  it, 
and  anybody  else  that  wanted  one  was  given  a  copy. 

Finally,  on  November  15  

Senator  AV  Everybody  was  represented  excepting  the 

general  public. 

Mr.  Thom.  Do  you  not  consider  the  National  Industrial  Traffic 
League  as  representing  the  general  pubhc? 

Senator  Wheeler.  I  womd  not  say  that  they  do  by  a  long  way. 

Mr.  Thom.  I  do  not  know;  but  anybody  that  wanted  them  was 
furnished  copies.  In  addition,  the  United  States  Chamber  of 
Commerce  were  furnished  copies.  Then  Uiat  report  of  the  drafting 
committee  was  sent  to  the  law  committee  of  the  Association  of 
Railway  Eirocutives  on  November  15,  when  we  had  a  meeting  to 
oonsider  the  su{|gestions  made  by  the  drafting  conunittce.  The  law 
committee  consists  of  between  35  and  40  of  the  general  counsel  of 
the  principal  railroads  of  the  country.  Those  amendments  pro- 
posed by  the  drafting  committee  were  gone  over  and  some  modifica- 
tions, more  in  verbiage  than  anything  else,  were  made.  Then  that  was 
printed  and  circulated  just  as  I  have  described  as  having  been  done 
with  the  report  of  the  drafting  committee.  The  suggestions  made  by 
the  law  conmiittee  have  been  presented  to  this  committee  and  a  copy 
is  before  you. 

Senator  Sackett.  Is  this  the  same  bill  that  is  at  present  pending 
in  the  House? 

Senator  Flss.  It  is  virtually  the  same. 

Mr.  Thom.  There  are  some  modifications.  The  bill  as  presented 
here  in  our  suggestion  is  exactly  the  one  that  we  are  making  to  the 
House.  Of  course,  we  struck  out  different  things  in  the  Fess  bill 
from  what  we  have  struck  out  in  the  Parker  bill,  because  they  differ 
in  certain  respects.  This  bill  of  the  3d  of  March  of  Mr.  Parker  differs 
somewhat  from  the  Fess  bill  as  introduced  last  year  and  which  has 
been  reintroduced  this  year.  So  in  making  suggestions  about  amend- 
ments we  have  struck  out  different  things.  But  the  result  is  that  W^ 
are  bringing  here  to  you  exactly  the  same  bill  as  is  now  u^der  cmr 
sideration  at  our  request  before  the  House  committee. 

The  bill  may  be  described  as  divided  into  a  number  of  parts;  first, 
the  definitions  which  indicate  the  limits  within  which,  if  the  bill  is 
passed.  Congress  will  undertake  to  take  affirmative  action.  Next  is 
a  presentation,  first,  as  we  suggested,  of  a  policy;  but  that  wa^  not 
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found  acceptable  by  the  House  committee  as  they  did  not  want  to 
declare  a  policy. 

Then,  there  is  a  statement  of  how  the  proposed  unification  shall  be 
initiated,  the  steps  that  shall  be  taken  prior  to  bringing  it  to  tbe 
Ikttention  of  the  conmussion,  and  then  what  shall  be  required  before 
the  commission  in  passing  on  it. 

It  briefly  declares  tihat  any  group  of  railroads  may  ^t  together 
and  agree  upon  a  unification  in  a  way  described  in  the  bill,  and  that 
having  reached  such  an  agreement,  that  they  must  then  bring  their 

ftlan  to  the  Inteftstate  Commerce  Conmiisaion  by  petition  and  the 
nterstate  Commerce  Conmiission  shall  have  power  when  that  is 
brought  before  them,  to  consider  the  whole  subject  and  to  find  out 
what  is  required  in  respect  to  it  by  the  public  interest.  They  may 
either  approve  the  application  as  presented;  they  may  deny  it  as 
presented;  or  they  may  approve  it  w4th  such  modifications  or  on 
such  conditions  as  they  may  find  to  be  in  the  public  interest. 

Senator  Brookhart.  I  would  like  to  ask  Colonel  Thom  a  ques- 
tion, Mr.  Chairman.    I  am  not  on  the  committee,  but  I  am  very 
much  interested  in  this  proposition. 
Senator  Couzens.  All  right. 

Senator  Brookhart.  In  reference  to  this  policy  as  outlined  here 
we  are  iii  this  situation  in  the  United  States  now:  We  are  in  certain 
competition  with  the  Canadian  Railway  systems  and  they  have  two 
systems,  a  government-owned  system  and  a  private-owned  system, 
but  both  of  them  extending  from  coast  to  coast.  In  that  way  they 
are  able  to  give  agriculture  in  the  western  part  of  Canada  a  very- 
much  better  proposition  on  rates  than  agriculture  is  getting  from 
the  railways  of  the  United  States.  Is  there  any  suggestion  m  this 
bill  in  any  way  that  these  consolidations,  unified  systems,  shidl 
extend  from  coast  to  coast  so  as  to  properly  compete  with  the  Cana- 
dian principles? 

Mr.  Thom.  There  is  no  requirement  that  they  shall  extend  from 
coast  to  coast.  The  commission  is  empowwed  under  the  bill  to  pass 
on  that,  among  other  questions. 

Senator  Brookhart.  But  the  commission  could  consolidate  them 
■by  groups  or  regions  in  any  part  of  the  United  States? 

Mr.  Thom.  It  could  without  requiring  them  to  run  from  coast  to 
coast. 

Senator  Fess.  But  it  could  permit  them  to  run  from  coast  to 
coast? 
Mr.  Thom.  Yes. 

Senator  Brookhabt.  The  other  proposition  is  that  Federal  corpo- 
rations seein  to  be  prohibited  by  this  law.    Is  there  any  new  rule 
.established  in  reference  to  the  valuation  of  railroads  different  from 
the  laws  that  now  exist? 
,    Mr.  Thom.  No;  none  at  all. 

.  l^ator  Wheeler.  Does  anybody  know  now  what  the  law  is  on 
tlb^e  question  of  valMations? 

S^oator  Brookhart.  No  ;  they  do  not.  It  would  be  possible  to 
jm$ct  some  law  that  would  end  all  this  nightmare  of  valuation, 
would  it  not?  For  instance,  it  would  be  possible  to  stop  the  capitd- 
izations  in  these  now  corporations. 

Mr.  Thom.  Well,  that  raises  a  constitutional  question  of  con- 
i^deraWe  i^^nitude  with  respect  to  the  taking  of  property;  but 


tbere  k  ii0thiiig  m^t^^er  in  this  )aw  wilth  respect  to  rfthifttion  ^xad 

nothing  in  respect  to  Federal  incorporation,  and  the  reaison  that  ^hwe 
is  nothing  in  Fespect  to  Federal  corporations  is  'becafttse  tkte  Btate 
comniissions  so  strenuously  objected  to  it. 

S^ator  Brookhart.  I  understand  that,  but  yesterday  you  said 
there  was  power  in  the  Congress  to  consolidate  these  railroada  'by 
OOTidemnation  if  they  choose  to  adopt  that  policy. 

Mr.  Thom.  I  did  not  quite  say  that,  Senator.  AVhat  1  said  was 
that  there  was  power  in  Congress  to  permit  one  railroad  to  condemn 
another,  not  to  require  one  railroad  to. 

Senator  Brookhart.  The  same  power  could  be  extended  to  a 
Federal  corporation  that  would  be  organized  for  the  purpose  of 
consolidating  railroads,  could  it  not? 

Mr.  Thom.  Undoubtedly.  '  ^  • 

Senator  Brookhart.  I  believe  that  is  all  for  ^e  present,  Mf. 
Chairmim. 

Mr.  Thom.  When  tbese  questions  were  asked  I  was  attenmting  to 
give  a  general  deseriplifm  6f  the  scope  of  the  b^,  and  I  had  gdtten 
to  that  provision  where  the  applicants  for  a  consolidation  were  ptft- 
mitted  to  bring  their'  proposal  to  the  Interstate  Commterce  Commis- 
sion for  its  approval,  or  for  its  disapproval,  or  for  its  modificatioh. 

After  the  Interstate  Commerce  Commission  has  acted  on  such  a 
proposal,  the  bill  provides  that  that  order  shall  not  become  effective 
until  each  one  of  the  railroads  involved,  by  a  vote  of  its  stockholders 
and  by  a  vote  of  its  directors,  consents  to  the  order.  When  that 
consent  is  given,  the  bill  proceeds  to  create  the  machinery  by  which 
the  order  of  the  commission  shall  be  carried  into  effect,  and  that  is 
done  with  very  scrupulous  care  to  see  that  it  is  adequate  to  accom- 
plish the  purpose  which  would  have  then  been  declared  to  be  in  the 
public  interest.  m      ,  ; 

^    A  Alia**.  .1  a  VYaV  ^« 


one  of  these  carriers  to  be  acqmred  may  titot  be  wiHing  to  go  along 
with  the  proposal,  and  witt  bCNsmne  uimer  the  definition  of  the  Wl 
dissenting  stockholders. 

The  Wfi  thereupon  proceeds  to  provide  for  the  protection  of  the 
rights  of  those  dissenting  stockholders  in  one  of  two  ways.  One  is,  if 
they  are  willing  to  sell  their  stock  by  requiring  the  company  that 
takes  in  the  others  to  buy,  if  they  can  agree  upon  a  price,  and  if  they 
can  not  agree  upon  a  price,  or  if  the  owner  is  iOiWiBing  i»o  sell,  then 
providing  for  the  condemnation  of  this  stock. 

Senator  WntELER.  Where  is  the  condemnation  suit  to  be  started? 

Mr.  Thom.  It  may  be  in  the  district  court  for  a  judicial  district  in 
any  State  within  which  the  carrier  which  issued  the  stock  is  chartered. 

Senator  Wheeler.  I  do  not  think  that  is  fair  at  all  to  the  stock- 
holder, Colonel  Thom.  You  put  the  stockholder  to  a  great  dis- 
advantage. Take  a  stockholder  in  the  Milwaukee  or  the  Northern 
Pacific  who  lives  in  Montana.  He  may  have  but  a  small  BXOiti/ttStt  of 
stock  and  you  bring  him  to  Chicago  or  clear  to  the  cottst  *nd  it  may 
cotft  him  a  great  cfeaJ  more  than  his  stock  ^is  woftti.  1  think  you 
should  compel  the  suit  to  be  brought  in  the  district  i^^iere  the  defend- 
ant lives.  1  . 

Mr.  Thom.  He  may  be  a  defendant  or  he  may  be  a  plaintiff. 

Senator  W»beler.  But  it  should  be  in  the  place  where  he  Hv«s. 

Mr.  Thom.  But  the  place  where  the  suit  can  be  brought  ie  iH 
some  judicial  district  in  which  the  railroad  is  chartered.   In  a  case 
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a&  Iwge  as  this,  it  is  desirable,  and,  in  fact,  essential,  and  the  bill  so 
Ijfoviaes,  that  all  the  dissenting  stockholders  may  be  joined  in  a 
su^e  suit. 

SeoAto  WfiEsyLEB.  would  have  to  go  anywhere  where  he  could 
g9^  WviGi»  u|>on  the  riolfoada? 

Mr.  TBxm*  Yes.  Thait  would  be  to,  imk^  m  impediment  in  fa^iN* 
q{  a  di^mitiBg  stockholder  in  the  nwjr  -Q^  tJi%  peliey  «l  CwigiiiH. 
which  was  considered  m  the  publ^oint^eai. 

Senator  WsviBliEB.  Here  is  a  great  railroad  company  and  over 
here  is  a  dissecting  stockholder.  You^  bring  this  diaseiMing  stock- 
holder from  Montana,  to  the  city  ofeCWeago,  say,  and  he;  is  subjeetod 
to  that  expense  and  also  to  the  expense  of  hiring  a  lawyer.  You  are 
going  to  take  every  dollar  away  from  him;  you  are  going  to  con- 
fiscate his  stock  by  so  doing.  I  can  not  conceive  of  its  being  fair  to  a 
small  stockholder.  Of  course,  if  it  is  a  big  stockholder  that  is  a 
different  thing;  but  you  have  got  to  draft  this  biU  with  a  view  to 
protecting  the  stockholder,  if  you  have  any. 

Mr.  Thom.  Senator,  the  way  this  bill  would  necessarily  work  out 
would  be  that  if  condemnation  were  resorted  to  it  would  embrace  in  a 
single  suit  aJl  the  dissenting  stockholders. 

Senator  Wseeleb.  Yea;  but  supposing  there  were  not  very  many; 
suJMDpaing  there  were  only  &.{em. 

Tibp  ThoMv  It  would  embrace  all  of  them,  whethwlarg^in  number 
or  small  in  number^  and  the  way  thfkt  those  dise^ting  stockholdm 
would  probably  proeeed  would  be  to  act  together  iuiirespect  to  the 
matter,  and,  therefore>  the  ^pesuse  and  the  daffioult|r  to  whibh  you 
allude  would  be  very  much  nunimizedt 

Senator  Wheeler.  Supposing  you  have  just  a  few  stockholders. 
I  have  seen  it  happen  numerous  times;  I  mean  in  the  consolidating  of 
naining  companies  in  my  own  state,  for  instance.  I  have  seen  those 
dissenting  stockholders,  just  a  few  of  them,  for  instance.  They  are 
not  satisfied.  They  should  have  the  right  to  go  into  court,  and  they 
ought  not  to  be  dragged  clear  across  the  country  and  compelled  to 
spend  every  cent  they  have  in  expenses  of  that  kind. 

,itr.  Thom.  Senator,  so  far  a^  that  is  concerned,  you  will,  of 
coiETse,  appreciate  that  this  is  not  a  cardinal  part  of  the  bill. 

Senatoi^  Wheeleb.  But  it  is  an  iniportant  part  of  it. 

Mr.  Thom.  Whatever  is  conaidereci  to  be  the  proper  thing  by 
Coogiess  would  have  to  be  i^o^ted.  Your  views  may  be  entii^ly 
correct.  That  ia  not  the  view  presented  here,  ajid  il  the  committee 
and  the  Congress  think  it  sheuhl  be  different,  let  us  dhange  iti 

Senator  I  would  suggest  that  we  make  a  note  of  that. 

That  is  on  page  26,  beginning  with  the^  first  line  and;  running  down 
to  the  seventh  line.  We  will  make  a  note  of  it  and  frame  an  amend- 
ment such  as  you  have  in  mind,  Senator  Wheeler,  to  be  ooiisiidefed 
when  we  go  into  executive  session. 

Senator  Wh;eei^e«.  I  j^st  wanted  to  call  yom*  attention  to  tha^ 
Colonel. 

Mr*.  Thom.  I  am  telling  you  exactly  what  is  in  the  bill  and  you 
gentlemen  must  determine  what  should  be  in  the  bill. 
Senator  Wheeler.  I  appreciate  that. 

Mr.  Thom.  And  I  am  giving  you  reasons  why  I  do  not  expect  any 
very  great  luuxiship.  I  may  be  mistaken  about  that.  Of  course, 
you  gentlemen,  are  the  judges  of  whether  or  not  I  am  wrong  about  it. 
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In  connection  with  this  question,  Mr.  Chainnan,  of  condemna- 
tion, it  is  proper  to  remember  that  this  method  of  condemnatidiK  • 
must  necessarity  differ  from  the  general  method  of  condeiteatkm. 
If  an  existing  railroad  or  a  public  utility  or  a  citjr  or  A^Biate  ttldtt- 
takes  the  condemnation  of  property,  after  there  k  a.  i^^^|K)H  of  the 
W^t  wydi  ill  afiHuNkd  fli^^]^  compensatittii  tfie  appKcant  cma 
riHoiion  th6  ]»«>D(tedlllg  df  I^didinn4%i<m^  f  dii^  Use  tHe  prioe 
before  it  determines  whether  or  not  it  w^  pay  it. 

S^ator  Whbblbb.  You  say  in  the  present  State  laws? 

Mr.  Thom .  I  mean  that  any  State,  any  city,  can  go  now  to  con-  ■ 
dmnn  property  and  they  are  not  bound  by  the  result  until  the  award 
is  in  and  they  know  what  it  amounts  to,  and  they  can  then  abandon 
the  proceeding.  It  would  be  impracticable  to  have  such  a  provision 
in  this  law,  for  the  reason  that  prior  to  the  condemnation  the  con- 
solidation or  the  unification  may  have  been  accomplished,  and  there 
must  be  an  absolute  obligation  on  the  condenming  party  here  to 
take  tlie  stock  that  is  to  be  condemned  at  whatever  price  is  awarded 
for  it.  Tlie  only  safeguard  to  that  provided  in  the  bill  is  that,  in  the 
first  place,  the  Interstate  Commerce  Commission  that  has  been 
dealing  with  these  railroads  knows  their  values,  if  anybody  will 
accept  their  views  of  what  values  are,  but,  at  any  rate,  it  is  one  of  the 
governmental  authorities  empowered  to  consider  and  determine  that 
question,  and  they  are  made  the  board  of  appraisers  to  detennine 
what  is  a  just  compensation  for  the  stock,  then  their  report  is  passed  ' 
up  to  the  court  as  a  report  of  a  master  in  chancery,  and  you  have  the 
double  finding  of  the  Interstate  Conamerce  Commission  and  of  the 
court,  but  after  that  double  finding  the  applicant  for  condemnation 
must  take  the  stock  and  must  pay  the  price  that  is  approved.  They 
can  not  abandon  the  proposal. 

Senator  Coubens.  And  the  other  party  must  also  accept  the 
award? 

Mr.  Thom.  And  the  other  party  must  accept  it,  yes.  He  must 
do  it  in  either  case.  But  ui  this  case  there  is  no  change  made  in 
this  respect,  but  there  is  a  change  made  in  the  obligation  on  the  part 
of  the  condenrning  applicant  to  take  the  property,  no  matter  what 

the  price. 

Senator  AVhekler.  Have  you  ever  looked  into  the  question  of  a 
railroad  going  in  and  condemning  stock? 

Mr.  Thom.  Yes;  it  has  been  decided  by  the  Supreme  Com-t.  Now, 
there  remains  merely  one  part  of  the  bill  to  call  your  attention  to 
before  I  take  up  the  specific  provisions  of  it,  and  that  is,  that  instead 
of  this  bill  being  a  compulsory  bill  or  an  effort  at  compulsion,  it  is 
made  a  permissive  bill  for  a  given  period  of  years — seven  years.  If 
Congress  passes  this  bill  it  wiB  t^e  the  view  that  during  those  seven 
years  there  will  be  developed  what  can  be  accomplished  under  a  per- 
missive system.  A  diorter  time  would  hardly  be  possible  because  a 
part  of  it  may  be  taken  up  in  litigating  questions  which  interested 
parties  may  desire  to  have  determined  by  the  courts. 

Senator  Wheeler.  What  was  the  time  provided  in  the  old  bill 
before  Congress?    Was  it  five  years? 

Mr.  Thom.  This  bill  was  always  seven  years.  Mr.  Cummins's 
biD,  I  think,  provided  for  five  years.  At  the  end  of  that  period  the 
Interstate  Commerce  Commission  is  required  to  review  what  has 
been  done  and  report  to  Congress  with  such  recommendations  as 
they  may  think  the  situation  calls  for  as  it  has  been  developed.  In 
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other  words,  there  is  no  effort  in  this  bill  to  legislate  now  for  a  situa- 
tion that  will  only  be  known  a  given  number  of  years  in  the  future, 
f    But  Congress  would  undertake  then  to  legislate  in  respect  to  a  known 
situation  and  not  in  respect  to  an  unknown  situation. 

Senator  Wheeler.  All  this  bill  does  is  to  permit  the  railroads  that 
want  to  consolidate  to  go  into  a  consolidation. 

Mr.  Thom.  If  their  consolidation  is  approved  by  the  commission 
as  in  the  public  interest;  yes. 

With  that  outline  of  the  bill,  I  would  like  to  take  the  bill  itself 
V    and  refer  to  some  of  the  suggestions  for  amendments  which  have 
^     been  made  by  the  Law  Committee.    Mr.  Hall  has  called  attention 
to  the  fact  that  the  old  bill  had  as  a  caption  to  Title  I  "Regulation 
of  carriers. 

Senator  Sackett.  Do  you  refer  to  the  Fess  bill  of  last  year  as  the 
#     old  bill? 

Mr.  Thom.  Yes,  sir. 

Senator  Waonbr.  May  I  interrupt,  Mr.  Chairman,  before  Colonel 
f  lliom  goes  into  the  details  of  this  legislation?   There  is  a  representa- 
'    tive  here  from  the  Port  Authority  of  New  York.   That  is  a  public 
corporation,  as  you  know,  consisting  of  a  compact  between  New 
Jersey  and  New  York,  and  that  port  authority  would  like  to  be 
heard  here  on  the  question  of  terminals.    I  just  wanted  to  inquire 
of  the  chairman  if  he  could  fix  some  time  when  these  gentlemen  may 
be  heard  upon  this  proposed  legislation. 
.       Senator  Couzens.  Are  they  here  now? 
f       Senator  Wagner.  The  actual  speaker  is  not  here. 

Senator  Couzens.  May  I  suggest  that  if  it  is  agreeable  to  the 
committee  we  hear  him  the  first  thing  to-morrow  morning?  How 
would  that  do,  Mr.  Fess? 

Senator  Fess.  If  it  is  agreeable  to  Colonel  Thom. 
Mr.  Thom.  I  will  give  way  to  him. 

Senator  Sackett.  We  can  arrange  to  have  Colonel  Thom's  state- 
f    ment  printed  as  a  continuous  statement,  even  if  it  is  interrupted 
by  another  speaker. 

S^ator  Fess.  I  do  not  want  to  have  various  tc^ics  interjected 
here  until  we  get  the  law  committee's  view.   I  would  like  to  have 
that  uninterrupted  and  ttien  we  can  hear  those  who  desire  to  be 
\     heard  on  various  items.    The  short  line  people  want  to  be  heard. 
The  Industrial  League  desires  to  be  heard.    All  of  these  have  had 
^  a  part  in  the  framing  of  the  bill.    Then  I  would  like  to  have  every 
i    person  who  desires  to  be  heard  pro  or  con  be  given  a  free  field,  and 
t      as  soon  as  Colonel  Thom  completes  his  statement  it  will  be  open. 
I  assume,  Colonel  Thom,  that  you  wiU  not  complete  your  state- 
ment to-day. 

Mr.  Thom.  I  may  not.  I  can  not  tell.  But  you  need  not  regard 
my  convenience,  so  far  as  that  is  concerned. 

Senator  Fess.  No;  it  is  not  just  a  question  of  your  convenience. 
f    I  understand  that  you  can  come  at  any  time.    The  question  was 
the  breaking  up  of  the  continuity  of  the  consideration. 

Senator  Wagner.  I  do  not  want  to  press  my  claim  at  any  par- 
ticular moment.    I  tliink  this  port  authority  will  come  at  any  time 
that  we  can  give  some  idea  as  to  when  he  mav  be  heard. 
1^  Senator  Fess.  I  would  suggest,  then,  the  day  after  to-morrow. 
^  Senator  Couzens.  Suppose  we  hear  him,  f&en,  at  10.30  on  Friday 
^  morning. 
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abator  Wagnee.  Thank  you  very  muck,  Mr.  Cl^airmau. 

^Ess.  Mr.  Chairman,  Senator  H^WQ^  mdicated  to  me  thii,t 
Air.  VVilliams  would  get  here  Friday  and  waited  to  be  h/m^-  It 
has  been  suggested  that  when  Mr.  WilUapaa  gets  here  he  should  go 
on.  Of  course,  we  do  not  want  any  confusion.  If  the  port  author- 
^ity  will  not  want  more  than  30  minutes  I  think  that  will  be  all  right 
^  anyway.  Then  we  will  leave  it  that  way,  that  when  Mr.  Williams 
gets  here  he  will  be  put  on  and  we  will  hear  the  port  authority  first. 

Mr.  Thom.  Perhaps  I  should  say,  Mr.  Chairman,  in  further  re- 
sponse to  a  question  asked  by  you  at  the  beginnmg  of  this  session 
as  to  the  dilhculties  in  the  old  law  and  the  objections  to  it,  that 
^T-^IT*^  one  of  our  important  executives  that  first  took  the  view, 
which  he  announced  in  a  number  of  public  speeches,  that  he  saw  no 
re^n  for  additional  legislation  on  the  suj^ject  of  consolidations- 
that  he  was  very  much  in  favor  of  consolMation,  but  he  saw  no 
necessity  for  a  change  in  the  bill.  That  was  Mr.  Daniel  Willard  of 
th#  Baltimore  &  Ohio  Railroad.    I  am  authorized  by  him  to  say 
th^t  m  view  of  the  overwhieaming  opinion  of  the  other  executives, 
ax^d  m  deference  to  the  views  of  the  Interstate  Commerce  Commis- 
sion, which  are  thi^t  tb^re  is  additional  legislation  required,  he  is  not 
gomg  to  press  his  views  on  that  subject  but  will  go  along  with  the 
others  and  accept  the  view  of  the  Interstate  Commerce  Conupission 
Commg  now  to  the  bill  itself,  I  shall  ^ot  u^dertake  to  go  i|MiO 
every  detail  of  suggestions  of  the  Law  Committee  or  the  sugg^i^tigqa 
that  are  presented  here  as  coming  from  the  Law  Conimitt^,  many 
of  which  do  not  originate  with  the  Law  Committee  but  origmate 
\vith  other  interests  who  have  studied  the  bill  in  this  cooperative 
effort  to  find  the  best  expression  for  the  law  to  contain.    I  shall  not 
go  mto  every  detail  of  that,  because  I  assume  that  at  the  proper 
toae  you  will  go  into  executive  session  and  have  your  advisers  here 
and  look  m  a  meticulous  way  at  all  the  suggestions  of  amendments 
and  determme  whether  or  not  you  approve  of  them.   But  there  are 
x^rtam  things  wWck  are  of  larger  unport^ce  to  which  I  shall  allude. 

I  call  your  attention  to  what  was  in  the  old  bill  on  page  1  and  page 
2  of  the  prmt  I  have  before  me  in  respect  to  the  headings  of  the  titles. 
Th«  heading  of  the  titles  in  the  Parker  bill  and  in  the  Fess  bill  as  they 
new  stand  without  amendments  are.  Title  I,  "Regulation  of  ear- 
ners   Title  II,  "  Uniacation  of  carriers." 

A  suggestion  was  made  which  did  not  originate  with  us,  but  which 
I  think  was  a  very  wise  one,  that  with  those  titles  read  in  that  way 
It  would  look  like  Title  II,  ''Unification  of  carriers''  might  not  be  a 
regulation  under  the  commerce  clause  of  the  Constitution,  and,  to 
obviate  that  possible  criticism,  the  titles  are  made  to  read  in  this 
si^gestion  Title  I,  "Regulatory  provisions— general/'  and  Title  II, 
Regulatory  provisions— unification  of  carriers,"  so  as  to  indicate 
an  affirmative  expression  on  the  part  of  Congress  that  in  the  legisla- 
tion which  It  was  enacting  it  was  proceeding  in  pursuance  of  its  regu- 
latojry  powers— not  in  respect  to  general  matters  but  in  reaoect  to 
these  matters  of  unification.  ^f^v  w 

In  the  definitions  which  will  be  found  on  page  2  and  3  the  point 
w^  made  that  the  definitions  as  they  stood  might  include  a  holding 
company  merely  and  not  a  company  organized  or  authorized  to  en- 
gage m  tf^  b^pi^iefsn  of  a  common  carrier.  The  definitions  as  we  pro- 
FOiii  Ihrnn  are  xatended  to  avoid  thi^t. 
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Senator  Black.  Mr.  Thom,  I  want  to  ask  a  question  in  connection 
with  page  2.  Is  this  definition  you  give  of  interstate  commerce  a 
new  definition? 

Mr.  Thoh.  No;  I  thmk  that  is  aoo^ted*  ' 
!  SttMitev  Black,  is  ttiftt  liie  si^ag  diiiiitiM  wiiieh  has  Immi  in 
existence? 

life.  taiHd^  9§mk,  k  is.  ^ 

Sbiiiator  Black.  ^Rittl  la  tha  idaa  ot  a  new  dafioitkm  iateratate 

commerce? 

Mr.  Thom.  There  is  no  new  definition  of  inteiatate  oommerce 
n^ch  introduces  anything  else  in  the  law  than  is  now  in  it.  The 

courts  have  put  into  the  definition  "but  through  any  place  outside 
thereof,"  it  reading  now  "or  between  points  within  the  same  State 
or  within  the  District  of  Columbia,  but  through  any  place  outside 
thereof.'' 

Senator  Black.  The  particular  part  in  which  I  was  interested  was 
in  line  15  reading,  "between  points  within  the  same  State."  Of 
course,  that  is  limited,  or  I  assume  it  is  intended  to  be  limited  by 
something  later. 

Mr.  Thom.  Yes,  "but  through  any  place  outside  thereof." 

Senator  Black.  What  is  the  object  of  having  that? 

Mr.  Thom.  That  is  a  definition  of  interstate  commerce  that  the 
courts  have  set. 

Somtor  Black.  That  is  already  a  defottion,  thent 

Mr.  Tmom,  It  is  not  in  ^  d^^Mt^ipiA  as.  printed  in  the  law. 

Senator  Black.  Heine  k  what  I  was;  getting  at:  The  Western  Union 
Telegraph  Co.,  lor  inatanee,  has  ema^cuLat^  wdioUjr  tiia  lam  of  (he 
State.  For  instance,  they  will  have  a  telegpram  to  be  sent  10  mileB. 
Thej  claim  that  has  to  go  150  miles  into  another  State  and  baek  cmr 
the  aame  line,  and  thereby  they  bring  it  within  iiB^trntate  coiinMiice* 
This  would  permit  the  same  thing  if  the  railroad  company  had  no 

particular  objectiiQin  to  making  it  whoUy  m  inl^astate  carnage, 

would  it  not? 

Senator  Fess.  This,  Senator  Black,  is  where  the  actual  line  con- 
nects two  points  but  does  go  through  another  State. 

Senator  Black.  Would  not  that  mean  if  it  were  carried  through 
it?  A  message  coming  from  Birmingham  to  Montgomery,  Ala.,  a 
distance  of  100  miles  they  claim  has  to  go  through  Columbus,  Ga.,  a 
distance  of  about  400  miles. 

Senator  Fess.  Have  you  read  the  language  hfl^^ning  in  line  15, 
on  page  2,  ''or  between  points  within  the  same  State,  but  through 
any  place  outride  <tore«l  "? 

Senator  Black.  But  it  does  not  say  that  particular  Une  sImJI  go 
that  way.  They  might,  for  inateilyQfu  circjb  afound  when  they  ha^^e 
a  liQA  that  goes  strai^.  TUm  courts  have^  8peici6ca%  held  imi,  you 
can  not  go  behind  the  way  they  actually  transndfe  a  mesasga^  and  I 
aimme  they  would  hold  tha  sasne  Ibine  Wiik  nii«»c^  to  4h»  w^aj  jeia 
transmit  freight  or  passengers. 

Mr.  Thoh.  That  is  mt^ded  to  QOiret  Ibe  a«tual  tim^r^^m  ^ 

£reight  or  passengers. 

^nator  Black.  And  not  tbn  wajf  it  could  go,  by  the  ahprlMt  and 
most  practicable  route? 

Mr.  Thom.  It  only  cover^^  it  if  he  goes  that  wsy. 
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Senator  Biack.  If  it  goes  that  way  inrespectiye  of  how  it  oould 
have  gone? 

Mr.  Ttiom.  Yes. 

Senator  Black.  Then  they  make  it  an  interstate  carriage,  although 
it  was  not  dona  excluaiyely  for  the  purpose  of  gettiog  the  iuiisdiction 

of  the  State? 

Mr.  Thom.  But  this  law  only  applies  if  it  actually  goes  through. 

Senator  Black.  But  these  messages  actually  go  through  when  they 
should  not  go  through. 

Mr.  Thom.  But  messages  are  more  easily  diverted  into  some  other 
route  than  the  railroad  and  its  tracks  are.  This  does  not  refer  at  all 
to  telegraph  companies. 

Senator  Black.  I  understand  that. 

1^.  Thom.  But  it  does  refer  to  railitiads,  and  the  definition  of 
interstate  commerce  as  given  by  the  courts  is  where  commerce  mores 
between  a  point  in  one  State  to  a  point  in  another,  or  between  a 
point  in  one  State  to  a  point  in  the  same  State,  but  actually  passed 
en  route  through  another  State. 

Senator  Fess.  That  is  the  idea  that  this  is  intended  to  cover. 

Senator  Black.  I  know  that  is  the  idea,  but  have  they  not  held 
that  that  is  made  possible  by  regulations  and  by  law?  I  am  just 
asking  for  information.  I  did  not  understand  why  there  should  be 
an  attempt  made  to  make  an  additional  definition  of  interstate  com- 
merce with  reference^  to  unification. 

Mr.  Thom.  It  is  only  to  bring  in  the  definition  already  given  b}^ 
the  courts  and  which  is  inherent  as  to  interstate  commerce.  Inter- 
state commerce  is  a  thing  that  is  included  in  the  Constitution. 

Senator  Black.  That  is  correct. 

Mr.  Thom.  And  what  is  interstate  commerce  can  not  be  afiPected 
by  any  legislatire  bodv.  That  is  a  thing  that  is  a  constitutifmal 
questen.  The  courts  have  held  that  the  constitutional  expressicMi 
interstate  commerce  indudes  commerce  between  a  point  In  one 
State  and  a  point  in  another  or  commerce  between  two  pomts  in  the 
same  State  but  which  passes  en  route  through  another  State. 

Senator  Black.  If  that  is  already  the  law  what  is  the  object  in 
putting  a  statutory  definition  there? 

Mr.  Thom.  It  is  not  an  amendment  that  we  proposed.  It  has 
been  in  all  bills.    It  was  in  the  original  Fess  bill. 

Senator  Black.  You  do  not  know  the  object  of  it? 

Mr.  Thom.  Yes;  the  object  is  what  I  stated,  but  I  think  it  would 
be  there  even  if  it  were  not  expressed. 

Senator  Black.  You  think  this  does  not  add  any  tiling  to  the  law 
or  take  anything  from  it? 

Mr.  Thom.  That  is  what  I  think,  Senator. 

Senator  Wheeler.  In  fact,  you  could  not  add  anything  to  it  or 
take  anything  from  it. 

Senator  Brookhart.  You  could  add  to  the  regulation  that  was 
included  in  this  bill.  There  might  not  be  every  item  of  intmtate 
comnieroe  exduded.  It  might  include  some  things  and  exclude 
others. 

Senator  Fbss.  I  see  what  Senator  Black  has  in  mind.  Whsn  we 
were  discussing  the  regulation  of  busses,  a  matter  t^at  has  not  yet 
gotten  final  consideration,  we  had  people  before  the  committee 
steting  that  up  in  New  England  a  bus  route  would  be  run  so-and-so, 
but  instead  of  taking  a  short  cut  between  two  pointe  they  would  orosB 
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the  State  line  in  ^nidBr  lo  makie  it  intmtate,  and,  therefore,  avoid 
State  regulation.  I  teoopiiae  what  the  Senator  has  in  mind,  but 
in  the  defining  of  interstete  conunerce  here  we  go  from  one  point 
here  in  Louisiana  across  Mississippi  into  another  point  in  Louisiana, 
and  it  is  from  point  to  point  in  the  same  State;  but  we  have  gone 
across  the  Stete,  and  that  is  interstate  commerce. 

Senator  Black.  Supposing  you  do  not  necessarily  have  to  do  it. 
Here  is  my  idea:  I  am  opposed  to  any  further  usurpation  because  I 
think  there  has  been  some  usurpation  of  the  rights  of  the  State  \^dth 
reference  to  interstate  commerce.  I  think  they  have  gone  the 
farthest  limits  that  they  should  be  permitted  to  go,  and,  therefore, 
if  it  is  not  necessary  I  do  not  see  any  reason  why  it  should  be  there. 
If  it  is  necessarv  I  am  against  it.  t  am  against  an  extension  if  this 
extends  it,  and  if  it  does  not  extend  it  I  do  not  see  any  reason  why  it 
should  be  there. 

Mr.  Thom.  Senator,  may  I  make  this  suggestion?  Of  course^  a 
railroad's  location  is  fixed,  thereby  differing  from  the  bus  line  to 
whidi  Senator  Fess  had  reference,  aiid,  more  than  that,  this  bill  is  not 
a  regulation  of  the  commerce  that  passes  over  a  road.  These  defini- 
tions merely  bring  within  thie  bill  the  carriers  themselves,  and  those 
carriers  are  carriers  that  engage  in  interstate  commerce,  and  inter- 
state commerce  is  defined  in  the  way  that  you  refer  to  here  which 
has  been  sustained  by  the  courts.  You  are  not  in  this  bill  extending 
the  jurisdiction  of  Congress  over  anything  but  the  carriers  themselves. 
You  are  dealing  with  the  unification  of  the  instrumentality.  What 
you  have  been  referring  to  springs  out  of  your  experience  where  the 
question  of  the  carrier  or  the  transmitting  instrumentality  was  not 
involved  but  where  the  operation  was  involved.  The  operation  is 
not  involved  in  this  bill.  You  are  dealing  only  with  the  instrumen- 
tality. 

Senator  Black.  That  is  true,  and  I  do  not  see  any  reason  to  give 
a  definition  of  what  interstate  commerce  is  because  you  are  really 
attempting  to  deal  with  what  everybody  already  knows  is  interstate 
commerce  transportetion.  Then  why  bring  in  another  definition? 
A  telegraph  company  deals  both  with  the  operation  and  with  the  line. 
They  have  two  lines,  one  which  circles  outside  the  State  and  one 
which  goes  straight  through  it.  They  can  go  either  way.  If  they 
choose,  in  order  to  take  advantage  of  regulations  which  make  them 
inmiune  from  liability,  they  could  go  through  another  State.  The 
railroads  could  do  exactly  the  same  thing.  Why  make  a  definition 
of  what  interstate  commerce  is,  unless  it  is  intended  as  a  regulation 
for  the  future? 

Mr.  Thom.  So  far  as  the  railroads  are  concerned,  this  language  is 
not  printed  in  italics  at  all,  and  it  is  no  change  from  the  bills  as  they 
were  introduced.  They  can  get  along  in  this  bill  without  any  defini- 
tion of  intei-state  commerce,  if  that  is  considered  deskable.  At  the 
same  time,  I  saw  no  objection  to  this  because  it  is  intei-state  commerce 
as  defined  by  the  courts. 

Senator  Sackett.  Does  it  not  lock  up  the  meaning  of  interstete 
commerce  so  far  as  this  bill  and  all  actions  to  be  taken  under  it  are 
concerned?  Does  it  not  lock  it  up  against  a  change  of  court  pro- 
ceedings? 

Mr.  Thom.  A  change  of  what,  Senator. 


« 


8^  oammamim<m  mm  BAmwAx  PBOpjiaTiBs 

San&tor  Sagmto  A  eliAiigs  of  decisions  by  the  court?  Suppose 
D^S^att        -        ^  wiU  reverse  thaaJT 

Mm,  Thom.  Y«a|  it  Smb.  t 

Senatcff  Siorbt.  Hhen,  wiMit  kitk*  Mod  ol  it>? 

Mr.  Thom.  I  can  not  say  to  you  tiMiAiihmkiany  esMAiial  function 
k)  be  pepfonned  in  the  ddmiikm  of  mtwi(hrt»^H™S^^ 

th«tmlo  f Tfi  ^"^^  generally  speakiagv  Wiy  bill:  Mniains  under 

the  titles  the  definitions  of  the  terms  that  are  us^  in  thlSSriffii- 
the  practice  that  is  alwaya  followed.   The- legidattiw.  draftinrc^ 
mittee  always  does  that.  ^  «iwiug  corn- 

Senator  Pine.  Congress  has  not  hflMlolc»adefiiiad  mtanitOtt  eoM^ 
merce  in  this  way,  has  it?  lomww  oom^ 

know  of        You  mean  it  haa  not  uaed  thoae  woKk?<  Nol  tbal  I 

Senator  Fess.  Here  is  Mr.  Alvord  of  the  dsaltiM  Mvnioe  Ha 
can  answer  that  if  it  would  be  in  order  now  ^  —we.  jie 

^^^S^lor  Covzm&,  May  we  proceed  and  take  that  up  in  axeeuii^iro 

Sfil^lfur  BfcAcm.  Yes;  Mr.  Chairman. 
-  OMto!  Co0ima.  Cdonal  Thom,  you  may  proceed. 

A*r.  ATOM.  Chi»  Mge  3  yoii  will  observe  that  the  declaration  of 
pohoy  18  omrtted,  &a  omiaaoA  beginiiiiig  in  Une  15  after  thrperiod 
and  running  through  section  SOaTlLHiSt  is  omitted.  ^ 

Senator  Whbblbb.  I  do  not  qinto  uiideEBtMid  that, 
omitted  Bnii.l#  on  pag»  a  4mm  to  Hm  17  on  page  4  is 

Senator  Fess.  After  the  word  "piwitege"  you. strike^outeverf^ 
lUTT^         ^^d"  «  fee  li.  oWto  indl  indS^^ 

Senator  Wheeler.  What  was  the  idea  in  cuttiM  that  out? 

^      ^  r^'*^     ^^^^  y^^-  proceeding  to  deal  with 

the  declaration  of  policy  however,  I  ought  to  deal  with  that  paitS 
paragraDh  4  on  page  3,  after  tiie  word  "privileges-  where  boik  aS 
exdudei  fi^m  the  tenn  -  voting  securites That  is  oi^tU^i  ^ 
bj^ator  Wheeler.  You  cut  out  "voting  securities'"' 

to,  bSilTtri'^out^"'^  ''''  ^'^'^  P'^^Sraph  which  rel^ 

SenatjM  Wamuam,  YRuA  is  the  idcu  of  that' 

Mr.  Thom.  Thft  idea  is  FHa  bonds  to  have  anv  standine  at 
a»  m  yotog  for  ow  agwnst,  consaydatiaii  they  must  be  exercis"ng  a 

^Tn 'th^f/lT  H  ""^^  '•'T.''?  th*^  either  in  theirmor  gf ge 

or  m  thoir  bond.  Some  bonds  contwn. »  pewnrioa*  girow  the  bSnd- 
hddcr  the  nght  to  i^ote  under  given  ooa^Wns.  Cmo^^s 
contam  a  provision  agfunst  consolidation  wiAwi*  tiie.ooaMOt  S  fee 
trustee  or  without  the  consent  of  the  boiidiioU«iB.  H^wZucog^. 
those  contracts  would  be  to  recogniM  tba  pover  of  priyate  pwS^ 
hmit  he  roKulating  power  of  Congress  b/privito  SiitmfeftlS 
inougli^-and  that  view  is  very  imoreMiva  to  ma— fViniwi^i  ■ill 
never  consent  to  make  a  precedent  where  its  power  of  V^ET^ 
puWic  utihty  may  be  limited  by  the  private  cSntraet  of  tLpwrtMft 
Senator  Wheeler  Let  me  understand  you  correctlv.  You  w> 
Uiftt  some  of  the  bonds  that  are  issued  by  some  of  the  railroad  com- 

SSft^\h.P|~^r?^'°      efFect  that  there  will  be  no  c^^lX- 
tmi  unlesa  the  bondholder  is  satisfied. 
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Mr.  Thom.  Yes. 

Senator  Wmbler.  But  by  this  bill  is  not  Congress  passing  a  law 
abrogating  a  contract  that  has  already  been  made  by  the  bondholder 
and  the  company? 

Mr.  Thom.  It  is. 

Senator  W^heeler.  W^ell,  has  Congress  atiy  right  to  pass  such  a 
law  abrogating  it? 
Mr.  Thom.  It  has. 

Senator  Couzens.  And  it  should  have.  * 

Mr.  Thom.  And  it  should  have.  I  have  an  elaborate  discussion 
on  that  question  of  law.  %     .  . 

Senator  Wheeler.  I  am  not  so  sure  that  I  a#fee  wiilfe  llie  th^iWtian 
or  the  railroad  lawyer  when  he  8ays  "shdtlld  have/' 

Senator  Couzbns.  You  are  the  liet  man  that  would  have  Cengrese 
j«guiated  fey  private  cggtojt.  ^  . .  ^ 

Senator  WHEELER.IBPPit  here  is  a  contract  mat  has  been  iseued 
by  a  ccn»pany  ilflwdy. 

8Miater'GcrmBt^s.  Not  with  the  consent  of  the  Congress,  through. 
It  IB  a  l^riTaite  contract  and  might  very  easily  defeat  the  whole  purpose 
of  Congress.  If  a  private  ooatract  could  be  produced  along  the 
IhM  just  described,  I  for  one  would  certainly  not  want  a  private 
contract  shoved  up  here  and  have  it  said  that  we  could  not  act  because 
of  a  private  cotttraot  between  parties  in  which  the  Government  had 
no  voice. 

Mr.  Thom.  wSenator,  that  has  been  very  frequently  up  before  the 
Supreme  Court,  notably  in  connection  with  the  antitrust  law,  where 
the  private  parties  have  undertaken  to  avoid  the  antitrust  law  by 
their  contracts.  The  Supreme  Court  in  case  after  case,  in  a  memo- 
randum which  I  will  file  here  with  you,  takes  the  position  that  a 
system  of  law  can  not  be  tolerated  where  <^e  power  of  CoBgreiB  ta 
regulate  can  be  Hmited  by  the  private  Ooii*ra«t8  of  the  parties  to  be 
regulated.  I,  of  course,  can  give  tke  amtlieittilAs  if  tbsy  ^  reqiiirei 
At  this  point.   It  w91  take     a  great  deal  of  Itee^  however. 

fienatoi*  rWHBE&BH.  That  is  not  neoestety . 

Mr.  Thom.  I  iw-lre  two  briefs  to  file  with  respect  to  the  power  of 
Ooligreet.  Chie  is  a  brief  on  this  ^^nestion  and  the  other  is  a  briel  on 
the  subject  of  the  power  of  Congress  to  confer  corporate  powers 
upon  State  corporations.  My  general  view  was  that  unless  it  was 
desired  that  I  Siould  go  into  that  question  orally  here  I  would  file 
them  as  Exhibit  No.  1  and  Exhibit  No.  2  with  niy  testimony  so  that 
the  autboifttkes  may  be  available  for  anybody  Uiat  is  interested  in 
them. 

Senator  Wheeler.  That  is  perfectly  satisfactory  to  me. 
Senator  Couzens.  If  the  committee  agrees,  that  will  be  done. 
Senator  Fess.  This  is  one  of  the  most  seriously  contested  questions 
in  the  bill. 

Senator  Wheeleh.  I  was  not  famifiar  with  the  provision,  but  I 
do  want  to  find  out  what  the  reasons  for  it  are. 

Senator  Fess.  It  has  to  be  made  very  olear  l^tUt  #eMVe  the  rig^ 
to  do  that,  if  We  get  a  lavdrabid  1^  ott  4t,  be^Use  it  defes  involve  a 
rather  serious  proposition. 

Seitajtoif  WifEEiiElt.  Before  we  pass  ^lle  legation,  if  there  are 
bondholdltii  ^  c^mitiittee  ^ht  tb  at  iett^t  j^ve  Hiem  a  heating. 
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you  ^ill  see  the  line  of  decisions  that  the  Supreme  Oouri  Wmade 
as  referred  to  m  this  brief  wurir  «a87m»ae 

yourbrief  ont^"^-  y*""  •"irf  I  ^ 

♦k^u"^^!?""  '^'^'^  'v*"?'j^  *  ^'^"'■'^  quotation  and  is  so  much  in  Doint 
that  It  wiU  express  the  idea  that  I  liave  been  trying  to  conve^-K 

MoOey,  219  United  States,  at  page  482,  the  following  expression: 

BB.^bf^^^T^'^  therailroad  company  and  ti.e  Motleys  must  nece,- 
mteratete  commerce  as  to.  render  that  agreoS  uncnforc^b^' ^  r^p",! 

ilunrthingrto  ellit.  ^""  *"        Co°-«*"*««>  intended  Ly  such 

Jn^I?/-""  I  «««  conceive  of  a  case  where  a  man  might 

^J,t  ,  *  "'""JT  "\         yP*"*  idea  that  he  geS 

value  received  for  his  bonds,  and  I  can  then  cOToeive  that  tfo^ 
roads  might  go  to  work  and  make  those  bondspnwjtL^  worthteea 
bv  perhaps  consohdatmg  with  some  other  Smoem.  ^sZdboT 
nught  say  tha  that  is  mconceivable,  but  it  is  ndt  inconceivaWe 
fwnl  that  very  thing  has  been  done  wi(i, 

to  stoeJis  of  companies  wifhm  ,ny  own  private  knowledge 

Mr.  IHOM.  As  to  the  justice  of  that  provision,  you  will  see  that 
^ere  «  an  essential  difference  between  the  stock l  oWer  who  is 
wiftout  security  and  the  bondholder  who  has  security  THs  biU 
«^^»keB  to  protect  the  bondholder  in  two  ways;  first,"  bv  exnresslv 

Sr^^^^L^dli'".  ^impaireJ  by  anythit  Ztt 

aOM,  and,  secondly,  by  requiring  the  company  that  acquires  the 

L  tL^H**""*  "T'^^y^y'  fo'-  the  bond  Tn  addit  on 

to  tiie  old  company  Oiat  disappeara.  ""uuu 

hJAi7\hl^  thought  that  there  is  no  le^timate  interest  of  the  bond- 

Senator  VVheelku.  If  the  bondholder  is  protected.  ■  i..'  i. 

tui^to'th^t'cla'Irse?  P"**^****-    ^"'^'^  you  like. me  to 

we^godoni^"''*'''^""  ^  ^'^  ^  ^*      <*»«'itup  ail 

Mr.  Thom.  On  page  22  there  is  tiiis  provision: 

.-iVifr*"^''"^  "^"rporate  consolidation  or  merger,  the  rights  Wereditor. 

IS^n^^^'^^J^'^^'"'^!"'^!  °f  of  f'O  constituent  or  mcrSngcorno^^^ 
riudl  be  pre«rved  unimpaired,  and  the  respective  corporations  shall  brcteem^ 
to  wntinue  in  exutenoe  so  far     may  be  n4^y  toVre«erve  the  "ame  ^ 

oufirp*?LlL:;!'cXeiM*  "'''''"^^    ^'^^^  ""^"'^ 

woKtTnVactr*      '"'^  '^"^ would 

Senator  Wheeleb.  These  may  be  elementary  propositions  that 
the  rest  of  you  know  all  about,  bit  I  am  sure  th^  I  Znot 

Mr.  Tfiom.  Well,  suppose  the  New  York  Central  were  to  take 
over  another  corporation  that  had  a  mortgage  on  itTpropeV?! 
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What  this  bill  provides  is  that  the  lien  of  that  mortgage  on  the  prop- 
erty on  which  it  was  given  shall  remain  unimpaired  and  shall  be 
enforceable  against  that  property.  It  may  be  sold  as  it  origmally 
could  be.  There  is  no  right  of  the  creditor  that  is  taken  away  from 
it.  But  by  referring  to  page  21,  at  the  bottom,  you  will  see  an 
additional  paragraph  (d),  reading:  • 

All  debt8,  liabilities,  and  duties  of  each  of  the  merging  corporations^jfl 
thenceforth  attach  to  the  continuing  corporation,  and  become  and  be  tte  debtft, 
liabilities,  and  duties  and  be  enforceable  against  it  to  the  same  extent  as  if  such 
debts,  liabiUties,  and  duties  had  been  incurred  or  contiacted  by  or  imposed 
upon  it. 

Senator  Wheeler.  I  think  that  would  settle  it. 

Mr.  Thom.  I  think  that  covers  it,  and  I  do  really  beheve,  speakmg 
outside  of  my  obligation  as  a  witness,  that  it  is  of  the  utmost  import- 
ance for  Congress  to  preserve  the  attitude  that  its  power  under  the 
Constitution  can  not  be  abrogated  in  any  way  by  private  contracts 
of  the  people  with  whom  it  is  deaUng.  I  believe  that  is  a  sound  prop- 
osition. ,  .  1  1 

Senator  Sackett.  May  I  ask  a  question  at  this  time.  Oolong 
Thom?  Consolidation  takes  place  and  a  bondholder  has  a  defaulted 
mortgage .  The  only  relief  of  the  bondholder  is  the  sale  of  the  property. 
How  can  that  property  be  sold  outside  of  the  consolidation? 

Mr.  Thom.  Because  if  the  contract  calls  for  it  to  be  sold  whoever 
buys  it  will  bring  it  into  the  consolidation. 

Senator  Sackett.  Is  not  that  a  limit  on  the  bondholder  that  lie 
oaa  not  get  the  price  for  his  bonds?  ,      .      i  i 

Mr.  Thom.  I  think  that  is  entirely  offset  by  the  obUgaUon  that  he 
receives  from  the  continuii^  corporation  to  see  to  the  payinent  of 

that  debt.  .        '  . 

Senator  Sackett.  That  implies  that  the  oontiniung  45flffp«ratoii 

is  going  to  be  solvent. 

Mr.  Thom.  But  theij^  are  two  tUligP  !which.give  adequate  protec- 
tion to  the  bondholder.  „  , ,   ,  .  j 

Senator  Sackett.  Is  not  that  limited  by  the  bondholder's  judgment 
as  to  what  is  sufficient  protection  to  his  rights? 

Mr.  Thom.  I  think  Congress  has  a  right  to  do  that. 
•  Senator  Wheeler.  I  think  a  person  should  differentiate  between 
Congress  passing  a  law  now  and  saying  that  these  bonds  have  not 
any  force  and  passing  something  for  the  future. 

Mr.  Thom.  All  these  cases  refer  to  what  is  done  prior  to  the  act. 
The  Motley  case,  which  I  suppose  Senator  Sackett  is  very  familiar 
with,  as  it  comes  from  Kentucky,  was  a  case  where  there  was  a  con- 
tract made  long  before  there  was  any  regulation  of  the  particular 
subject  which  was  thought  to  override  the  contract  in  that  case.  It 
antedated  it.  The  court  said  that  no  matter  if  it  does  antedate  it 
the  power  of  Congress  to  exercise  regulatory  power  to  the  fuU  extent 
can  not  be  limited  by  this  contract  whidi  must  give  way,  if  necessuy, 
to  the  regulating  power. 

Senator  Wotblbe.  I  feel  that  the  bondholder  or  stockholder 
should  have  some  assurance  when  he  buys  his  bonds  or  stock  that  he 
is  not  going  to  be  juggled  out  of  them. 

Mr.  Thom.  There  is  provision  here  for  the  payment  of  the  stock, 
and  in  the  ikaf  t  of  the  bill  which  is  presented  there  is  considered  to 
be  ample  protection,  and  I  th^^k  it  will  be  so  considered  by  the 
investing  public^ 
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I  file  here  now  instead  of  rending  it  a  memorandum  made  6n  ttte 
power  of  CongreBs  to  legislate  as  it  does  in  this  bill  in  respect  to  thfc 
bbnds,  thib  memorandum  haring  been  prepared  by  Mr.  J.  P.  Blail*, 
general  counsel  of  the  Southern  Pacific  Co.    It  is  very  well  prepttMi} 

and  I  adopt  it  and  file  it  as  Exhibit  No.  1  for  the  purpose  of  showing 
the  power  of  Congress  in  this  respect.  Mr.  Chairman,  I  would  like 
to  have  that  printed  at  the  end  of  what  I  say,  if  that  be  satisfactory 
to  the  committee. 

Senator  Couzens.  That  may  be  done. 

(The  memorandum  above  referred  to  will  be  found  at  the  end  of 
Mr.  Thom's  statement.) 

Mr.  Thom.  Now  1 6t»me.  af tter  thai;  e^ftAnation,  to  this  declfet-ation 
^  tidiit^  #hi(^  i(3  Benitcli'  Wlrti^  ^k^d  why  that  Was 

It  ndt  thro^  tda^  d^ii*6  of  ouV6.  WlMi  tlie  Btmk 
committee  got  to  the  conside&itioii  of  the  bill  they  bbj^ted  to  mAk:- 
ing  feny  declaration  of  poHcy  anii  instead  Changed  it  inttD  an  authotity 
lot  Umficati<yn.  I  must  SAV  that  if  I  Were  b  Meihbei'  of  the  HoUse  1 
should  prefer  to  vote  for  a  declaration  of  poficy.  Not  being  a  Mt^thb^i* 
of  the  House  and  being  interested  in  the  general  question,  1  SItrbtild 
irtiefer  to  have  in  the  bill  a  declaration  of  policy  rather  than  what  the 
House  proposes.  But  we  were  dealing  with  a  practical  question,  and 
when  we  came  to  amendments  we  had  to  deal  with  the  situation  as 
we  found  it.  Accordingly,  we  leave  the  declaration  of  policy  which 
the  House  seemed  to  object  to  and  we  put  in  and  slightly  changed 
the  authorization  for  unifications,  which  from  a  legid  standpoint  I 
suppose  is  sufficient. 

We  have  changed  that  authority  for  unifications  slightly  from  that 
Whieh  Wifts  proposed  tientatiVely  in  the  l^t  draft  of  the  House  bill. 
Our  chai^  is  intended  to  cover  this  aspect  of  it:  It  was  considet^d 
li  ih^  Hc^  ddiiikiimM  ^et%  Were  V^^ry  rigid  i-equire- 

ments  of  what  the  commission  should  find  befoo^^  thl^  hM  Ailthbrity 
td  kppHm ^  m&tkUxAk,  iMmi^^oidid  di  ^^eiil^hU  related 
to  matters  of  the  future  about  which  there  caii     no  ItM.  fihdin)^ 

We  thought  that  it  ought  to  be  expressed  as  a  matter  of  opinion  b^ 
the  commission  ihstidad  of  an  absolute  finding  of  facts,  and,  as  .a 
ccnsequehce,  we  suggested  that  this  be  made  to  read,  ''When  iii  its 
opinion  certain  things  exist  the  authority  shall  be  given  them  to 
take  action,"  rather  than  to  find  that  certain  things  absolutilly  do 
exist  which  the  future  alone  can  disclose. 

There  is  one  piovision  here,  and  the  only  one  I  i<now  of,  that 
constitutes  a  difference  between  us  and  the  National  Industrial 
Traffic  League.  Paraj^raph  (1)  of  section  of  202,  beginning  at  line  19 
on  page  4  and  g()in<r  down  to  line  1  on  page  5,  reads  as  follows: 

The  unification  through  any  method  or  procedure  provided  for  in  this  title, 
of  carriers  or  property  of  carriers,  is  hereby  authorized,  and  the  commission  shall 
out  th^  pity^dnb  ttf  tUfi  tili«  tfa  Mi^  mtktie/t^  i^  ItA  tt|>tiiiMi  Wffl  i^MlM 
the  public  interest,  preserve  necessary  weak  or  short  lines,  pitt\%tii  any  Uiidtlft 
lessening  of  existing  carrier  competition  in  service  in  casM  wbmrtf  sliih  ooo^Miiilioii 
is  deemed  by  it  essential  to  the  public  interest. 

Now  that  expression  that  I  have  just  read  is  just  as  it  is  ui  the 
House  committee's  tentative  bill,  but  1  understand  that  our  friends 
of  the  National  Industrial  Traffic  League  want  to  change  thai  to 
read  something  like  this:  ^ 

Prevent  any  substantial  lenening  of  existing  earrier  competition  in  servih^ — 


And  so  forth.  Our  ob>.ectton  to  that  is  tl^at  ^ost  mevitaWy  you 
will  find  a  consolidation  wiU  dp  away  with  son?^  competition  wia 
)erh^ps  with  some  substantial  ponlpetitio^ ;  b^t  tlpi^t  if  the  destruc- 
iop  Qi  tl^jit  competition  is  f6]w4  0?*  ponsi^ed  J?y  thjB  cowmjssion  in 
p£e  public  interest,  tU^  commission  to  h?Lve  powjer  to  pem^ut  it. 
iwm  giye  you  this  ijlvatration.  Suppofie  that  between  two  Qi  the 
lii^^s  that  are  to  be  consolidated  there  ppv  lefdst^  opmpetition  which 
would  be  considered  subs^ti^.  i*  proposed  to  bripg  bfltb  of 
those  lines  into  a  system. 

Senator  Wheeleb.  Such  as  the  ffpitth^^i  P^cjiftc  wd  th^  .Gre^t 
Northern? 

Mr.  Thom.  Well,  any  two.  It  is  proposed  to  bring  them  mto  a 
system.  It  may  very  well  be  that  many  shippers  over  lines  in 
that  system  before  they  are  brought  in  are  paying  rates  higher  th^ 
they  would  pay  if  the  service  which  they  receive  ajone  Jwl  tO  be 
considered,  it  being  the  existing  }aw  that  the  r^ijfoad^  m  a  group 
where  rates  aie  fixed  shall  be  fixed  at  a  ppint  intended  tp  prcp^ire  tjbe 
wea^  in  tl?i%t  section,  ^d,  tbeBefpi^,  on  the  vm^  WWP^us 
lines  the  patrons  are  paying  rates  higher  ikm  tb^|F  voirtd  W  tb« 
M^QORfP  writs  of  tbiB^t  r^jte  i^  prder  \q  ^^pxirt  ^ow  other  line. 
Uf  course,  tnat  is  a  very  objecti<mable  situation.  No  man  ought  to 
WW^ed  to  pay  a  higher  yj^te  than  the  economic  i^^tfs  of  the 
situf^tTpn  require,  and  if  he  is  required  to  dp  it  he  is  hmf  P^fH^ed  in 
som^  SQQse.  fje  is  d^ajt  lyitb  in  rather  a  harsh  manner  because 
his  money  is  t^e»  9^  gp^iater  amount  than  he  would  otherwise  pay, 
but  what  he  pays  in  excess  does  not  come  back  to  him  through  any 
method,  but  it  goes  to  the  Government  and  it  is  otl^erwise  .disPf^sed 
of  and  he  is  finally  deprived  of  that  amount. 

Now,  suppose  that  the  commission  should  find  that  in  bringing 
in  these  roads,  on  which  considered  alone  there  is  some  substantial 
competition,  but  a  system  will  be  formed  whereby  the  rates  in  the 
whole  system  could  be  fixed  ^^9^^  their  economic  merits  and  nobody 
overcharged  ^ 

Senator  Wheeler.  How  are  you  ever  going  to  get  rates  reduced  lik 
this  country,  no  matter  how  many  consolidations  you  have,  if  you 
keep  boosting  valuations  of  the  railroads,  as  has  been  going  on  in  the 
last  few  years? 

Mr.  Thom.  I  hope  you  will  not  divert  me  into  what  is  a  djs^BUSsion 
of  this  whole  rate  situation  and  the  whole  valuation  situation. 

S(9|B|ttor  Wkeblbh.  I  am  not  trying  to  divert  you,  but  m  my  l^umble 
way  I  cdAing  your  attention  to  the  absuid  siliuation  bemg  made 
bere  for  consolidations  and  reducing  rates  when  every  movement 
that  the  railroads  are  making  with  respect  to  the  proposition  of  valiia- 
^^s  is  to  ^t  least  )(eep  tb^  frjom  bemg  reduced  or  eventu^y  in- 
crease the  rates. 

Mr.  Thom.  I  wonder  if  your  attention  has  been  called,  Senator, 
to  the  fact  that,  since  1921*,  there  b^ye  beep  between  thri^P  ^our 
billion  dollars  reductions  in  rates. 

Senator  Wheeler.  Yes;  my  attention  has  been  called  to  some  of 
the  figures  that  the  railroads  have  claimed,  but  I  have  not  checked 
them  up  yet,  and  I  am  from  Missouri  when  I  see  those  figures  issued. 

Mr.  Thom.  Do  you  not  think  that  it  would  be  rather  f^ir,  before 
you  criticize  their  appareut  incorrectness,  to  ascertain  whether  or  not 
they  are  incorrect?  . 
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Senator  Wheeler.  I  have  not  criticized  the  apparent  incor- 
rectness of  the  figures.  I  have  criticized  the  increasing  of  the  valua- 
tions of  these  raih-oads,  and  not  only  have  I  criticized  the  increasing 
'of  the  valuations,  but  I  think,  candidly,  that  some  of  the  things  that 
haire  been  going  on  in  the  valuation  of  these  railroads  down  here  by 
the  Interstate  Comnierce  Commission  ought  to  be  investigated.  I 
think,  if  some  of  the  information  I  get  is  correct,  that  it  is  rather 
scandalous,  to  be  perfectly  frank  about  it. 

Mr.  Thom.  Are  you  aware  of  any  increase  that  has  taken  place 
in  the  valuation  of  these  railroads? 

Senator  Wheeler.  Yes. 

Mr.  Thom.  What  increase  has  there  been? 

Senator  Wheelek.  I  can  not  give  it  to  you  offhand,  but  I  can  cheek 
it  up  and  give  it  to  you. 

Senator  Brookhart.  I  can  give  you  about  $7,000,000,000  offhand. 

Mr.  Thom.  I  understand  that  there  had  been  no  valuation  of  thjB 
railroads  that  had  been  finally  passed  on. 

Senator  Wheeler.  By  the  Interstate  Comnierce  Commission. 

Mr.  Thom.  That  had  been  finally  passed  on.  ' 

Senator  Wheeler.  You  mean  by  the  Supreme  Court  of  the  United 
States? 

Mr.  Thom.  Tes.  There  is,  therefore,  practically  no  valuation  in 
efifiBct,  Imt  the  contention  of  the  Interstate  Coiiiiiierce  Commission 
in  respect  to  valuation  is  that  they  must  value  properties  that  existed 
prior  to  1914  at  unit  costs  at  that  time  and  before,  no  matter  how 
much  they  have  increased  since. 

Senator  Couzens.  We  will  have  to  stop  this  discussion  now,  I 
think.  It  is  12  o'clock  and,  in  line  with  our  program,  we  will  adjourn 
until  10  o'clock  to-morrow  morning. 
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SoumaN  FAcmc  Co., 

Ntw  Yorkf  December  £S,  1997,  ; 

Alfred  P.  Thom,  Ks(j.. 

902  Transportation  Building, 

Wdekingion,  D.  C, 

Dbar  Mr.  Thom:  Some  time  ago  I  gave  you  a  few  authorities  supportihg  the 

po\yer  of  Congress  to  render  unenforceable  provisions  in  railroad  mortgages  con- 
ditioning, etc.,  consolidations.    For  possible  use  in  your  testimony  before  the 
committees  of  Congress  I  now  give  vou  a  more  complete  list  of  the  cases,  viz: 
Legal  Tender  cases.    (12  Wall.  457,  549.) 

Addyston  Pipe  *  Stoei  Ck>.  v.  United  Stales  (18fM).    (175  U.  S.  211,  228, 

229.) 

Atlantic  Coast  Line  v.  Riverside  Mills.    (219  U.  S.  186,  202.) 

Louisville  &  Nashville  R.  R.  v.  Mottlev  (1911).    (219  U.  S.  467.) 

Philadelphia,  &c.,  R.  R.  v.  Schubert  (1912).    (224  U.  S.  603.) 

New  York  Central,  etc.,  R.  Co.  v.  Grav  (1916).    (239  U.  S,  583.) 

Thomton  v.  Duff  v.    (254  U.  8.  861,  369.) 

New  York  v.  U.  S.  (1921).    (257  U.  S.  591,  600.) 

United  States  v.  Southern  Pacific  Co.    (259  U.  S.  214.) 

Continental  Co.  v.  U.  S.    (259  U.  S.  156,  170.) 
For  easet  where  a  complete  frustration  or  tMinination  of  private  contracts  by 
aet  of  Congress  was  held  to  give  no  right  to  damages  or  other  relief,  see  Calhoun 
9.  Massie  (1920)  (253  U.  a  170,  176);  Omnia  Co.  v.  U.  S.  (1923)  (26i  U.  8.  502>. 

Yours  truly, 

J.  P.  Blaib,  General  Coumel. 
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CASfiS  SHOWING  THAT  CONGRESS,  UNDER  ITS  AUTHORITY  TO  BBOmLATB  COMVERCK, 
■A8  POWER  TO  PROVIDE  FOR  MODIFICATION  OP  ESaSTING  CONTRACTUAL  STIPU- 
LATIONS BETWEEN  PRIVATE  CITIZENS  AND/oR  CORPORATIONS,  OR  TO  LEGISLATE 
IRRESPECTIVE  OF  EXISTING  CONTRACTS  WHEN  SUCH  CONTRACTUAL  STIPULA- 
TIONS INTERFERE  WITH  ITS  POLICY  IN  RESPECT  TO  INTERSTATE  COMMERCE 

Addyston  Pipe  &  Steol  Co.  v.  United  States  (175  U.  S.  211)  was  a  proceeding 
Ijegun  in  behalf  of  th(»  Government  under  the  antitrust  act  to  enjoin  Jhe  defend- 
ants from  carrying  on  a  combination  in  restraint  of  trade  and  commerce.  The 
trial  eourt  dismissed  the  petition,  but  on  appeal  to  the  Circuit  Court  of  Appeals 
(opinion  by  then  Circuit  Judge  Taft)  the  judgment  was  reversed,  with  instruc- 
tions to  enter  a  decree  for  the  United  States  perpetually  enjoining  the  defendants 
from  maintaining  the  combination  in  cast  iron.  In  the  Supreme  Court  of  the 
United  States  appellants  took  the  position  that  even  if  the  contract  between 
the  defendants  cud  substantially  operate  as  a  restraint  upon  and  a  regulation  of 
interstate  commerce,  the  power  of  Congress  to  regulate  interstate  commerce  did 
not  include  the  power  to  interfere  with  private  contracts  between  citizens.  In 
disposing  of  this  contention  the  court  said  (p.  229) : 

"The  power  of  Congress  to  regulate  interstate  commerce  comprises  the  right 
to  enact  a  law  prohibiting  the  citizen  from  entering  into  those  private  contracts 
which  directly  and  substantially  *  *  *  regulate  to  a  greater  or  less  degree 
commerce  among  the  States." 

Earlier  in  the  opinion  the  court  stated: 

"  Under  this  grant  of  power  to  Congress  [to  regulate  commerce]  that  body,  in 
our  judgment,  may  enact  such  legislation  as  shall  declare  void  and  prohibit  the 
performance  of  any  contract  between  individuals  or  corporations  wh«[«  the 
nature  and  direct  effect  of  such  a  contract  will  be,  when  carried  out,  to  directly, 
and  not  as  a  mere  incident  to  other  and  innocent  purposes,  regulate  to  any 
substantial  extent  interstate  commerce.  *  ♦  *  The  power  to  regulate  inter- 
state commerce  is,  as  stated  by  Chief  Justice  Marshall,  full  and  complete  fa 
Congress,  and  there  is  no  limitation  in  the  grant  of  the  power  which  excludes 
private  contracts  of  the  nature  in  question  from  the  jurisdiction  of  that  body. 
pJor  is  any  such  limitation  contained  in  that  other  clause  of  the  Constitution 
which  provides  that  no  person  shall  be  deprived  of  life,  liberty,  or  property  with* 
out  due  process  of  law." 

Whereas  the  contract  in  the  Addyston  Pipe  case  was  made  after  the  passage 
of  the  antitrust  act,  the  principles  there  laid  down  are  of  equal  application  where 
the  making  of  the  contract  precedes  the  passage  of  the  statute.  In  Louisville 
&  Nashville  R.  R.  v.  Mottley  (219  U.  S.  467)  it  was  urged  that  when  a  private 
citizen  had  made  a  lawful  contract,  had  executed  that  contract  fully  so  far  as 
his  obligation  was  concerned,  and  had  parted  with  his  monev  or  property  on 
the  faith  of  the  inviolability  of  his  contract,  that  contract  could  not  be  disturbed 
mm^y  liecaose  Congress  has  power  to  regulate  interstate  commerce.  In  that 
case  it  ap]:>eared  that  in  1871  in  settlement  of  a  claim  for  damages  for  personal 
injuries,  the  plaintiffs  had  entered  into  a  contract  with  the  railroad  company 
whereby  the  latter  agreed  to  give  them  free  passes  during  their  lives.  After 
the  act  of  June  29,  1906,  the  railroad  company  refused  to  comply  with  the  terms 
of  tlie  agreement.  It  ^^as  held  that  the  company  rightfully  refused  to  issue  free 
transportation  to  the  plaintiffs  thereafter.    Said  the  court  (p.  482) : 

*'  The  agreement  between  the  railroad  company  and  the  Mottleys  must  neo- 
cifimiTilj  be  regarded  as  having  been  made  subject  to  the  possibility  that,  at  some 
future  time,  Congress  might  so  exert  its  whole  constitutional  power  in  regulat- 
ing interstate  commerce  as  to  render  that  agreement  unenforceable  or  to  impair 
its  value.  That  the  exercise  of  such  power  may  be  hampered  or  restricted  to  any 
extent  by  eontracts  previously  made  between  individuals  or  corporations  is 
inconceivable.  The  fiaiiiers  of  the  Constitution  never  intended  any  such  state 
of  things  to  exist." 

The  court  approves  the  language  of  Judge  Cooley  in  Kentucky  A  Indiana 
Bridge  Co.  v.  Louisville  A  Nashville  R.  Co.  (34  Am.  k  Eng.  R.  cases,  690)  where 

he  remarked: 

"The  act  to  regulate  commerce  is  a  general  law,  and  contracts  are  always 
liable  to  be  more  or  less  affected  by  general  laws,  even  when  in  no  wa5'  referred 
to  *  *  *  But  tids  incidental  effect  of  the  general  law  is  not  understood  to 
make  it  a  law  impairing  the  obligation  of  contracts.  It  is  a  necessary  effect  of 
any  considerable  change  in  the  public  laws.  If  the  legislature  had  no^  power  to 
alter  its  police  laws  when  contracts  would  be  affected,  then  the  most  important 
and  valuable  rtforme  might  be  precluded  by  the  shnple  device  of  entering  into 


contracts  for  the  purix)se.    No  dootrioe  to  tlutt  Affieoi  would  be  even  piauaihte, 
much  lesti  aouad  tuid  teaable." 
TiM  GMe  Df  PfailadttlphM,        R.  R.  v.  floirahert  iQ34  U.  A.  609)  is  Mmtwliat 

aimilar  to  the  ^lottley  case.  Schubert  sued  to  recover  damages  for  personal 
injuries  austaiued  in  1908  while  employed  by  the  defendant  as  a  brakeman. 
The  company  filed  a  special  plea  that  he  was  at  the  time  a  member  of  its  reUef 
fiwd  \mmr  a  oontraet  of  memberohip  wmde  in  1905,  in  whieh  it  was  ignwd 
tlia4  a  certain  sum  as  a  voluntary  contributioii  idiould  be  take  from  his  wages 
each  month  as  dues  to  the  fund,  out  of  the  general  funds  of  which  he  would 
be  reimbursed  for  injuries  suffered;  and  that  he  had  accepted  benefits  from  the 
fund  for  this  aecident  which  under  the  terms  of  his  contract  mm  a  iMtf  4o  4be 
aietion.  A  demurrw  to  tbfi  special  plea  was  austaiued  and  Sohubert  recovered 
a  judgment  which  was  affirmed.  In  the  Supreme  Court  the  question  presented 
wa^  as  to  the  validity  of  a  portion  of  the  employer's  act  of  April.  1908  (which 
provided  that  exemptions  from  liability  should  be  void  and  that  tnt  aeocptaoQe 
klf  benefits  under  a  raUef  contract  would  not  be  a  bar  to  a  ratovery  at  la»'), 
upon  which  the  lower  court  based  its  ruling  as  to  the  insufficiency  of  the  special 
plea.  The  judgment  was  affirmed,  tlie  court  holding  that  Congress  Ime  the 
power  in  its  regulation  of  interatiati?  conmierce  to  legisiate  irreBpeetive  of  any 
ixialing  eoalnafte  iHiicli  mib  im  «oii4ifl*  iritAi  ita  poMey.  At  pa«B  MS  tte  cnmvI 
aialed: 

"The  power  of  Congress  in  its  regulation  of  interstate  eoninierce  *  *  * 
to  impose  this  liability,  was  not  fettered  by  the  necessity  uf  maintainiiig  ©iiist- 
inf;  ^ftangements  and  stipulations  wMeh  would  conflict  with  the  execution  <^ 
iis  policy.  To  subordinate  the  exercise  of  the  Federal  authority  to  the  con- 
tinuing operation  of  previous  contracts  would  be  to  place  to  this  extent  the 
regmlation  of  iuter@tAte  commei'ce  in  the  hands  of  priva,te  individuals  md  to 
i^thdraw  from  the  control  of  GcNag^ss  so  mueh  of  ihfijMd  aa  4imy  might  «hQQta 
by  prophetic  discernment  to  bring  ^^ithin  the  range  of  their  sgreements.  The 
Cfonstitution  recognizes  no  such  limitation.  It  h  of  tlie  essence  of  the  delegated 
power  of  regulation  that,  within  its  sphere,  Congress  should  be  able  to  cjtttAb* 
Ush  uniform  rules,  immediately  obligatory,  which  as  to  future  Aftimn  afcw^ld 
transcend  all  inopoaistent  provisions.  iMec  ama0MMN»te  wm  imieisaiilsr 
auJbject  to  this  paramount  authority." 

In  Thornton  v.  Duffy  (254  U.  S.  261)  the  State  of  Ohio  under  its  workmen's 
•Mpensation  laws  firt^  allowed  employers  in  certain  easeft  to  directly  to 
their  workmen  or  dependents  the  compensation  pfovided  bj  Imt  uai^d  of  con> 
tributing  to  the  State  fund  established  to  insure  such  payments.  Later  the 
State  took  away  this  privilege  for  employers  who  indenmified  themselves  by 
insurance.  It  waa  claimed  that  the  change  impaired  tbe  constitutional  rights 
of  oentpaet  op  picq^erty  of  an  employer  who  had  ele«ited  to  take  the  privilege  ot 
direct  payment  and  had  insured  himself  witli  an  insurance  conij)any  before  the 
change  in  the  law  was  made.  The  court  refuted  this  contention,  saying  at 
page  309: 

"An  exereiae  of  pubUo  policy  can  not  be  ussistcd  because  of  eon4uft  or  con- 
tracts done  or  made  upon  the  faith  of  former  exercises  of  it  upon  the  ground  that 
its  later  exercises  of  it  upon  the  ground  that  its  later  exercises  deprive  of  property 
or  invaUdate  those  contracts.  ' 

New  York  v.  United  States  (2^7  V.  S.  591  (1921))  was  a  bUl  in  t^ui^ 
brought  by  the  State  against  the  United  States  and  the  Interstate  Commerce 
Commission  to  annul  and  enjoin  the  enforcement  of  an  order  of  the  commission 
requiring  interstate  railroads  operating  in  New  York  to  charge  in  such  commerce 
cents  a  mile  for  passengers,  eto.  Tbe  9tate  contended  t^t  inMHuieh  as  it 
had  a  charter  contract  with  the  New  York  Central  to  the  elTeet  that  it  would  not 
charge  more  than  2  cents  a  mile  between  certain  points,  the  order  of  the  com- 
mission was  invalid  as  an  uodue  interference  witU  its  eiusting  contractual  rehi- 
tions.    On  this  point  the  court  said  at  page  600: 

"The  next  objection  is  that  the  State  has  a  chartiT  contract  with  the  New 
York  Central  Railroad  Co.  by  which  the  latter  is  bound  not  to  charge  more  than 
2S  cents  a  mile  for  passenger  carriage  between  Albany  and  Buffalo  and  that  if 
the  transportation  act  permits  the  Interstate  Commerce  Commission  by  sueh  an 
oilier  to  enable  the  raUroad  company  to  violate  its  contract,  it  impairs  the  obli- 
gation of  a  contract  in  violation  of  section  10,  Article  I,  of  the  Federal  Con.stitur 
tiou.  That  section  provides  that  'ud  State  shall  *  ♦  ♦  pass  any  *  *  v* 
law  impairina  the  obligations  of  contracts/  and  does  pot  in  terms  Festrict  Cob- 
glass  or  the  XJniterl  States.  But  it  Is  9fm  that  it  deprives  New  York  and  lier 
peo])le  of  property  without  due  process  of  law.  We  said  in  Addyston  Pipe  <& 
Steel  Co.  i;.  United  States  (175  U.  S.  230)  'Anything  which  directly  obstructs 
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and  thus  regulates  that  commerce  which  is  carried  on  among  the  States,  whether 
it  is  State  legislation  or  private  contracts  between  individuals  or  corporations 
should  be  subject  to  the  power  of  Congress  in  the  regulation  of  that  conamerce. 
Louisville  &  Nashville  R.  R.  Co.  v.  Mottley,  supra." 

In  United  States  v.  Southern  Pacific  Co.  (259  U.  S.  214)  the  principles  de- 
clarad  in  Addyston  Hpe  &  Steel  Co.  v.  United  States,  supra,  and  Philadelphia, 
etc.,  R.  Co.  V.  Schubert,  supra,  were  approved,  the  court  declaring  at  page  234: 

"It  is  authoritatively  settled  by  decisions  of  this  court  that  no  previous  con- 
tracts or  combinations  can  prevent  the  application  of  the  Sherman  Act  to  compel 
the  discontinuation  of  illegal  combinations .  After  Congress  exercises  its  authority 
to  regulate  interstate  commerce  conduct  becomes  illegal  which  has  the  effect 
of  contracts    *    *    *    to  restrain  the  freedom  of  interstate  trade." 

The  Southern  Pacific  case  and  the  Schubert  case  were  cited  with  approval  by 
the  Supreme  Court  in  the  case  of  Continental  Co.  v.  United  States  (259  U.  S.  166) 
(a  branch  of  the  Reading  Co.  case),  where  it  was  held  that  the  court  had  power 
under  the  Sherman  Act  in  dissolving  a  combination  of  two  corporations  to  dis- 
regard the  letter  and  legal  effect  of  a  general  mortgage  of  their  properties  and  of 
the  bonds  secured  thereby,  in  order  to  achieve  the  purpose  of  the  act.  The 
decree  of  the  district  court  for  dissolution  of  the  railroad  and  coal  companies 
left  the  capital  stock  and  properties  of  the  coal  company  subject  to  the  lien  of  an 
outstanding  general  mortgage  covering  also  much  of  the  property  of  the  railway 
company,  payment  of  which,  as  between  these  two,  was  assumed  by  the  railway 
company,  provision  bdng  made  that  the  coal  company  should  give  a  new  mortgage 
of  all  its  propertv  to  secure  bonds  to  be  delivered  by  it  to  the  railway  company 
in  the  adjustment  of  their  financial  relations.  The  Supreme  Court  disapproved 
this  part  of  the  decree  because  it  felt  that  it  would  leave  in  the  railway  company 
some  possible  measure  of  future  control  over  the  coal  company;  and  the  court 
ordered  that  the  decree  should  modify  the  hability  under  the  general  mortgage 
and  bonds  so  that  the  obligation  of  each  mortgagor  company  upon  the  bonds, 
and  the  lien  upon  its  property,  should  be  reduced  to  an  amount  proportionate 
to  the  ratio  of  the  value  of  its  property  subject  to  the  mortj^age  to  the  value  of 
all  the  property  so  mortgaged  and  should  make  specifie  provisions  f or  loredosure 
of  the  resulting  separate  liens  in  case  of  default. 

That  the  above  modification  involved  a  departure  from  the  contract  provisiona 
of  the  general  mortgage  and  the  bonds  it  secured  was  no  stumbling  block.  Said 
the  court  at  page  170: 

"The  petition  of  the  trustee  under  the  general  mortgage  urges  that  a  court  of 
equity  ought  not  by  its  decree  summarily  to  wrench  the  coal  company's  property 
from  tinder  the  pledge  of  the  mortgage,  or  vary  its  terms  in  view  of  the  <arcum- 
stances.  *  *  *  The  petition  avers  the  innocence  of  any  wrongdoing  on  the 
part  of  the  bondholders  and  alleges  that  of  the  $106,000,000  of  bonds  issued 
$60,000,000  were  issued  at  or  about  the  date  of  the  mortgage  in  1896,  $36,000,000 
were  issued  between  1807  and  1920  to  take  up  and  in  exchange  for  underlying 
boncb  that  were  liens  prior  to  reorganization  and  for  the  most  part  prior  to  the 
passage  of  the  Sherman  Act,  and  $20,000,000  were  issued  between  1898  and 
1911  for  betterments.  It  further  alleges  that  for  20  years  after  this  mortgage 
was  executed  its  validity,  as  far  as  the  bondholders  are  concerned,  has  not 
been  questioned  by  the  Government,  and  these  bonds  have  passed  through  the 
hands  of  numerous  and  widely  scattered  holders.    *    *  * 

"The  power  of  the  court  under  the  Sherman  antitrust  law  to  disregard  the 
letter  and  legal  effect  of  the  bonds  and  general  mortgage  under  the  circumstances 
of  this  case,  in  order  to  achieve  the  purpose  of  the  law,  we  can  not  question. 
The  principles  laid  down  and  followed  in  the  case  of  United  States  v.  Southern 
Pacific  Co.,  decided  to-day,  leave  no  doubt  upon  this  point.  Indeed  the  case 
which  we  there  cite,  Philadelphia,  etc.,  R.  Co.  v.  Schubert  (224  U.  S.  603, 613-614), 
is  a  stronger  instance  of  the  power  of  Congress  in  regulating  interstate  conamerce 
to  disregard  contracts  than  is  needed  in  this  case,  because  there  it  was  ^iforoed 
as  to  a  contract  made  before  the  regulation." 

And  while,  as  the  court  said,  it  had  "no  desire  to  vary  the  security  of  the 
bondholders  more  than  seems  necessary  to  effect  fully  the  purpose  of  the  law*' 
(p.  173),  it  will  be  seen  that  tlie  court  did  not  hesitate  to  modify  the  contractual 
relations  existing  between  the  bondholders  and  the  mortgagor  companies  where 
a  modification  was  necessary  in  order  to  accomplish  the  intention  of  Congress. 

(Thereupon,  at  12  o'clock  noon,  the  committee  adjourned  imtil 
10  o'dock  a.  m.,  January  12,  1928.) 
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THURSDAY,  JANUA&Y  12,  1998 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

WasTiingtonf  D,  C, 
The  committee  met,  pursuant  to  adjournment,  at  10  o'clock 
a.  m.,  in  the  coinmittee  room,  Capitol  Building,  Hon.  Jftmes  Co^zeos 
presiding. 

Present:  Senators  Couzens,  Fess,  Pine,  Sackett,  Wheeler,  and 
Wagner. 

Present  also:  Senator  Brookhart  of  Iowa. 

Senator  Couzens  (presiding).  The  committee  will  please  come 
to  order.    Colonel  Thom,  you  may  proceed  now. 

STAniCENT  OF  ALFRED  P.  THOX,  GENEBAL  COUNSEL,  ASSO- 
CUHOH  OF  RAILWAY  EXECimVES,  WASHmOTOV,  D.  C— 
Contlniied 

Mr:  Thom.  Mr.  Chairman,  I  am  sorry  that  Senator  Sackett  is 
not  in  the  room  at  the  moment.  I  wanted  to  make  a  correction 
at  the  outset  in  an  answer  that  I  made  to  him  yesterday. 

Senator  Fess.  The  Senator  will  be  here  later. 

Senator  Couzens.  Suppose  you  reserve  that  until  he  comes  in. 

Mr.  Thom.  Well,  as  soon  as  Senator  Sackett  comes  in  I  will 
make  that  correction. 

When  we  adjourned  yesterday  section  202,  on  page  4  of  this  bill 
was  under  discussion.  In  regard  to  paragraph  1  of  that  bill  I  would 
like  to  call  attention  to  lines  2  and  3,  on  page  5,  which  now  read  as 
follows : 

and  bring  about  ultimately  the  establishmeut  of  a  number  of  strong,  efficient^ 
and  well-balanced  systems. 

Our  construction  of  that  language  is  that  that  use  of  the  words 
"well-balanced"  is  broad  enough  to  include,  and  that  it  does  include, 
well-balanced  as  between  the  several  systems,  but  there  is  one  of  our 
executives  to  whom  I  made  reference  yesterday,  whose  opinion  I  very 
greatly  respect,  Mr.  Willard,  who  asks  that  if  that  is  the  idea  that  it  be 
expressed  in  a  way  that  will  certainly  exclude  controversy.  So  far 
as  we  are  concerned,  we  are  very  glad  to  do  that;  so  I  would  ask  that 
tiiCMM  words  be  made  to  read  instead  of  as  they  are  now,  as  follows: 

and  bring  about  ultimately  the  establishment  of  a  number  of  strong  and  efficient 
qntema  wdl-balanced  as  between  themsdves. 
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Senator  Couzens.  What  was  the  interpretatioii  that  Mr.  Willard 

made? 

Mr.  Thom.  His  idea  was  that  the  words  might  be  interpreted  to 
mean  "well-balanced  internally";  but  every  one  who  had  anything 
to  do  with  the  consideration  of  this  text  agrees  that  it  is  broad 
enough  to  include  well-balanced  as  between  the  systems  themselves. 

Senator  Couzens.  What  would  you  understand  to  be  the  meaning 
of  the  ph^  " W6lI-bdan6M  biiamaf^l  ( i  ^ 

Mr.  T  HOM.  Well-balanced  as  to  the  Kind  of  traffic  that  they  carry 
and  that  is  open  to  them. 

Senator  Fess.  Will  you  read  it  as  it  would  be? 

Mr.  Thom  (reacfelg): 

And  bring  about  ultimately  the  establishment  of  a  number  of  strong  and  effi- 
cient systems  well-balanced  as  between  thetnselves. 

Senator  Kne  yesterday  as  we  adjourned  called  my  attention  to 
another  phrase  in  that  same  paragraph  which  will  be  found  in  lines  6 
alid  6,  the  phrase  being,  "to  main  tarn  as  far  as  practicable  the  exist- 
ing routes  and  channdiB  of  trade  and  comatete^,**  and  he  denred  to 
know  the  reasons  in  support  of  that  phrase. 

Senator  Pine.  Then  I  would  like  to  have  your  opinion  as  to  whether 
that  will  prevent  the  free  competition  between  the  oarri^  Itl^ 
between  different  parts  of  the  country. 

Mr.  Thom.  Objection  was  made  to  the  inclusion  of  that  same 
phrase  before  the  House  committee.  It  is  in  the  present  law,  but 
it  was  omitted  from  the  Parker  bill  as  introduced  on  the  3d  of  last 
March  after  a  good  deal  of  discussion  in  the  House  committee. 

Of  course,  I  was  not  present  at  that  discussion  before  the  House 
committee,  as  the  committee  was  in  executive  session,  and  I  do  not 
know  what  was  said  for  and  against  that  proposition,  but  when  the 
objection  Waii  agidn  raiis^  a  week  or  t#o  ago  in  the  hearing  before 
the  Houde  c6kntfiittee,  when  Mr.  Hall,  who  was  on  the  stand,  made 
use  of  that  phrase,  I  undertook  to  confer  by  telegram  wiih.  the  gen- 
tlemen that  I  thought  attached  importance  to  that  phrase.  One  of 
them  was  Judge  Lovett.  He  is  in  Pasadena.  I  have  from  him  a 
long  telegram,  and  I  will  give  now,  before  saying  anything  about  it 
m^pellf  reasons  which  he  telegn^hed  me  in  repeect  to  it.   He  says: 

Anerwerfof  your  telegram,  I  consider  the  repeal  of  existing  law  requirtng  tbs 

commission  to  preserve  existing  routes  and  channels  of  trade  and  commerce  to 
bemaintained  wherever  practicable  would  be  very  unwise.  It  would  put  new 
diflteulties  in  the  way  of  consolidations  and  unifications.  It  would  open  the 
door  to  numerous  ambitious  trade  centers  to  seek  concessions  from  carriers 
formulating  plans  or  to  intervene  before  the  commission,  prolonging  proceedings 
and  producing  fights  with  other  trade  centers.  Furthermore,  it  would  afford 
oMMfftauity,  though  possibly  remote,  for  arousing  partisanship  among  commis- 
■ioB«ra  frekn  different  localities.  *  *  «  But  tiM  lines  I  r6t>resent  httw^'  no 
special  interest  in  matter,  and  certainly  I  have  none  personallv.  My  only  pur- 
posepersollally  is  to  aid  in  perfecting  the  bill  as  far  as  possible  and  avoiding 
sens^c^aMd  infuHdUS  mlstaklSS.  I  bdueve  you  ought  to  emphasize  as  effectively 
as  ybu  can  the  objedttoiis  above  suggested,  if  you  agree  with  them,  ttiit  Miy; 
others  that  occur  to  you,  not  in  the  iHterant  «l  ijoy  pailicular  linear  loialfti, 
but  for  the  general  welfare.  ^ 

That  wad  the  view  that  Judge  Lovett  tdagraphei  me  kk  itepvc^^' 
the  matter.    He  W9«      pdvocate  im  oiur  meetings  of  hi^viag  t^QW 

words  inserted.  •  -  ,  v 

Senat^^  Pine.  Does  not  that  freeze  conditions? 
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Mr.  Thom  My  personal  idea  is  that  whether  those  words  are  in 
bill  or  not,  when  any  apphcation  is  made  to  a  commission  for  approval 
of  a  plan,  the  commission  will  inevitably  give  attention  to  the 
question  of  how  that  affects  the  present  channels  of  trade  and  com- 
merce. If  they  find  it  affects  it  adversely  and  that  the  pubhc  interest 
does  not  justify  that,  they  will  decline.  If  thev  find  it  does  not 
affect  them  adversely,  so  far  as  that  goes,  they  will  approve 

In^ew  of  the  objections  that  there  are  to  it,  and  in  view  of  the 
fact  that  there  may  be  a  pubKc  interest  promoted  bv  the  possible 
cnangmgr  of  t^ese  channeid  of  trade  and  commerce,  I  myself  believe 
it  IS  a  proper  thmg  to  be  left  to  the  commission,  and  I  do  not  regard 
tne  retention  of  those  words  as  essential. 

Senator  Fess.  Colonel  Thom,  there  is  not  much  doubt  that  in 
theory  the  commission  ought  to  be  free.  That  appears  to  me  to  be 
obvious.  But  how  far  would  they  get  m  legislation  if  there  were 
any  suspicion  that  some  line  was  going  to  be  eliminated  or  abandoned 
or  changed;  that  the  route  that  is  abeady  established  might -be 
changed  or  substituted  for  some  other  route?  I  think  it  would  be  a 
very  serious  thing.  But  economically  and  theoreticaUy  it  does 
appear  to  me  that  it  ought  to  be  omitted.  Practically  we  would  have 
the  same  thing  that  we  are  having  on  the  Shipping  Board.  Nearly 
everything  that  I  am  getting  on  shipping:  matters  is  to  preserve  the 
existing  routes,  and  that  is  largely  selfish,  but  it  does  give  it  tre- 
mendous force.  &  ^  «'«3- 

Mr.  Thom.  Senator,  it  seems  to  me  that  there  is  some  difference 
between  preserving  a  route  by  water  and  preserving  one  by  land 
You  have  to  keep  the^^p»on  the  route  to  preserve  the  water  routes' 
You  wiU  have  the  nolroadd  in  the  ^arne  place  they  are  now,  and  it  is 
on  the  question  of  so  groupmg  them  that  it  will,  as  far  as  practicable, 
preserve  the  way  that  trade  is  now  movmg,  or  make  some  other  ar- 
rangement for  the  movement  of  the  same  trade  to  the  same  destma- 
tion.  It  might  go  by  a  different  route,  but  both  routes  wouM  be 
preserved,  and  I  think  inevitably  the  Interstate  Commerce  Commit- 
sion  will  give  consideration  to  a  community  that  says: 

posLonVLT^^^^^^^^^  ^  aUowed  we  ati.  diminated  fJom  our  present 

The  commission's  every  mclination  would  be  to  preserve  trade 
relationships  that  have  already  been  developed  and  established,  but 
tnere  may  be  some  countervailmg  mterests  that  would  require  that 
ShL'^d^reS^^  he.  Ignored  in  view  of  some  larger  mter^  m  some 

Senator  Fess.  I  concede  all  that.  ' 

Mr  Thom.  So  I  am  not  very  much  concerned,  a^  far  as  I  am  ner- 
sonaUy  concerned.  Judge  Lovett  is  anxious  that  it  be  preserved 
gauTO  he.  thinks  it  is  wise;  and  I  la^. the  rji^tter  , before  you  just  in 

.J^A^'^F^^^^^u  Chairman,  all  the  suggestions  in  the  form  of 
amendments  we  wdl  make  note  of  to  be  considered  in  exQcutive 
session. 

^  »«»«™ed  that  before  we  retehed  the  question 
^  Mnendments  we  ou^t  to  see  tbat  these  things  are  proj^rljr  set 
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Senator  Fess.  You  are  not  making  a  suggestion  of  an  amendment 
theroi  then,  Colonel  Thom? 

Mr.  Thom.  No;  I  am  stating  both  sides  of  the  question  and 
leaving  it  to  the  consideration  of  the  committee  to  say  what  they 
think  is  best.    I  did  make  a  suggestion  with  respect  to  Unes  2  and  3. 

Senator  Fess.  Yes;  I  have  noted  that. 

Mr.  Thom.  I  come  now  to  paragraph  2  of  section  202.  It  is  the 
purpose  of  that  paragraph  to  prohibit,  as  the  original  Fess  bill  did, 
the  unification  of  earners  or  tneir  properties,  directiy  or  indirectly^ 
after  the  enactment  of  this  law,  unless  unification  is  in  aceordanee 
with  the  provisions  of  this  title  or  with  an  order  of  the  commission 
under  paragraph  2  of  section  5,  with  the  exceptions  to  be  iound  in 
line  15  ana  following.  Those  exceptions  are  that  the  carriers  may, 
in  the  exercise  of  any  power  conferred  by  State  authority  and  in  ac- 
cordance with  State  law,  do  certain  things  in  the  way  of  an  acquisi- 
tion of  stock.  The  consideration  of  those  exceptions  brings  in  neces- 
sarily the  consideration  of  paragraph  2  of  section  20^,  which  para- 
grapn  will  be  foimd  on  page  9  of  this  print. 

Senator  Fess.  There  was  some  haziness  about  that  paragraph 
formerly  when  Commissioner  Hall  was  testifying. 

Mr.  Thom.  Yes.  That  paragraph  confers  upon  the  comniission 
authority  and  power  to  approve  and  authorize  the  acquisition  of 
additional  securities  when  application  is  made  by  the  owner  of  some 
of  them,  and  Mr.  Hall  when  he  was  on  the  stand  wanted  to  know 
what  the  reason  was  for  that.  I  gave  a  reason  at  the  moment  and  it 
was  the  subject  of  some  further  questioning  in  the  committee,  and  I 
said  to  the  chairman  that  I  would  have  a  witness  on  the  stand  that 
was  specially  interested  in  that  view  of  tins  matter.   I  thought  I 
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that  he  had  any  particular  interest  in  the  matter. 

After  consideration  and  in  view  of  the  difficulties  that  would  be 
raised  by  the  exercise  of  that  power,  to  which  I  will  now  advert, 

1  do  not  see  any  reason  why  that  pari^aph  should  be  continued  if  a 
change  is  made  in  paragraph  2  of  section  202,  to  which  X  will  presentiy 
Tefer. 

•The  practical  difficulty  of  requiring  appHcation  to  be  made  to  the 
commission  for  authority  to  acquire  stock  is  that  it  gives  notice  to 
the  holders  of  the  stock  that  is  sought  that  the  applicant  wants  to 
buy  it,  and  immediately  it  affects  the  price.  As  a  practical  matter, 
it  would  put  quite  a  biu-den  on  anybody  who  wanted  to  acquire  stock 
if  they  had  to  give  that  sort  of  notice  that  such  was  the  purpose;  and 
if  possible  some  method  should  be  devised  by  which  the  stock  could 
be  bought  on  the  market  without  such  notice,  if  thereby  no  pubhc 
interest  would  be  impaired. 

So  that  it  seems  to  me  that  very  properly,  if  a  carrier  now  possesses 
power  to  purchase  stock  under  State  law,  that  power  might  be 
continued,  if  the  purchase  of  that  stock  does  not  run  counter  to  the 
Federal  antitrust  law.  If  it  does,  it  must  come  under  this  act. 
But  where  there  is  no  question  of  the  Federal  antitrust  laws,  and  the 
State  law  permits  it,  my  proposal  to  you  is  to  so  amend  this  paragraph 

2  ^  ieetloli  202  as  to  make  it  read  as  follows:  Reading  now  from  line 
19i  omit  everythisg  after  the  word  "cairier"  in  that  line,  the  whole 
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of  line  20,  the  whole  of  Une  21,  all  of  line  22  down  to  and  including 
the  word  "acquired.'^ 

Senator  Couzens.  That  is  on  what  page? 

Mr.  Thom.  That  is  on  page  5.  And  insert  in  lieu  of  the  omitted 
part  the  following:  '*if  not  contrary  to  the  antitrust  laws  of  the 
United  States,"  so  that  the  provision  would  read  this  way: 

but  the  provisions  of  this  title  shall  not  be  held  to  prohibit,  in  the  exercise  of  any 
power  conferred  by  State  authority  and  in  accordance  with  State  law,  (a)  the 
acquisition  by  any  carrier  of  securities  issued  by  another  carrier,  if  not  contrary 
to  the  anMMflllftws  of  the  United  States. 

And  then  change  the  ''(c)"  in  Hne  22  to  ''(b)." 
The  effect  of  that  would  be  to  permit  a  carrier,  if  it  has  a  power 
under  State  law  to  acquire  stock,  the  acquisition  of  which  is  not  pro- 
hibited bv  the  antitrust  laws  of*  the  United  States,  to  continue  to 
exercise  that  power. 

Senator  Fess.  Would  the  phrase  ''antitrust  laws"  be  sufficient 
without  stating  separately  the  law? 

Mr.  Thom.  I  liaye  oome  to  the  ccmduaion  that  it  would,  although 
on  page  17,  in  lines  6,  7,  8,  and  9,  you  will  see  that  there  is  a  more 
definite  reference  to  what  the  antitrust  laws  are.  I  thought  that  for 
this  purpose  it  would  be  sufficient,  but  I  would  suggest  that  you  take 
that  up  with  your  draftsmen.  I  have  given  you  the  idea  that  I 
want  to  conyey,  and  your  draftsmen  wm  tell  you  whether  or  not 
what  I  suggest  in  general  terms  is  considered  by  them  adequate  to 
accomphsh  the  purpose. 

On  page  6,  in  line  2,  you  will  come  to  a  term  which  was  criticized 
by  Mr.  Hall  in  his  testimony,  the  word  "property."  The  connec- 
tion is  the  formation  of  a  subsidiary  corporation  and  the  acquistion 
of  all  or  any  part  of  the  securities  thereof  for  the  construction,  use, 
ownership  or  control  of  branches,  terminals  or  other  property.  Mr. 
Hall's  criticism  was  that  the  word  "property"  here  used  is  a  very 
broad  term  and  should  in  some  way  be  restricted  to  indicate  that  it 
was  not  to  be  used  for  some  purpose  not  contemplated  by  this  act, 
and  that  as  it  stands,  it  is  much  broader  than  the  draftsmen  had  in 
view. ^  I  would  suggest  adding  after  the  word  "property",  to  carry 
out  his  view,  the  words  "to  be  used  as  a  part  of  sucn  branch  or 
terminal  faciuties." 

Senator  Fess.  That  is  what  you  had  in  mind  when  you  used  tiie 
words  **or  other  property"? 

Mr.  Thom.  That  is  what  I  had  in  mind.  He  had  in  mind  what  he 
called  accessorial  uses,  and  we  put  in  the  suggeiAed  words  for  the 
purpose  of  indicating  this  in  tmns. 

Senator  Fess.  Do  you  not  agree,  Colonel  Thom,  that  that  is  rather- 
indefinite?   I  mean  the  words  "or  other  property"? 

Mr.  Thom.  I  think  there  is  some  ground  for  that  objecticm* 
Senator  Fess.  It  seems  to  me  that  it  is  quite  broad. 
Mr.  Thom.  In  view  of  the  recognition  of  that,  I  make  the  suggastfon 
of  this  qualification  which  I  think  cures  that  trouble. 

We  come  now  to  the  very  important  part  of  the  bill,  on  page  6^ 
which  indicates  the  different  methods  by  which  the  unification  can 
be  carried  out.  There  is,  first,  the  acquisition  by  or  transfer  to  one  of 
the  petitioning  carriers,  or  to  any  other  carrier,  by  purchase,  sale, 
exchange,  lease,  or  otherwise,  of  property.  I  do  not  think  that  re- 
quires any  comment. 
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S^Z^wLn    ^  ^'J^  suggestion  of  a  change  in  para- 

rapn  (b)  The  old  wording  was,  ''A  corporate  merger  or  coiisoli- 
•tion  of  two  or  more  earners  into  one  of  the  petitioning  carrieis  or 
any  oUier  earner  corporation."  It  is  deemed  by  many  of  our  best 
thinkers  and  advisers  that  it  is  exceedingly  important  not  to  confuse 
the  tenns  ^m«pger"  and  "consoUdation."  In  law  they  are  two 
entirely  different  tenns.  They  have  an  entirely  different  significance, 
and  If  you  say  merger  or  consolidation  the  question  arises  whether 
you  are  deahng  with  them  as  convertible  terms.  Consequentiv.  we 
suggest  that  you  treat  "merger"  by  itself  and  "consSdation''  by 
itself  In  order  that  I  may  be  perfectly  understood  in  what  I  am 
about  to  say,  I  will  give  here  the  definitions  of  the  word  "merger" 
and  of  the  word  ''consohdation"  as  I  think  it  is  estabhshed  in  the  law. 
Senator  Pine  Can  you  include  the  word   unification,"  or  hee  it 

been  deternunod?  ^ 

Mr.  Thom  That  has  not  been  determined  and  we  use  it  as  a  word 
broad  enough  to  include  all  forms  of  biinging  those  properties  together 
into  a  smgle  unit.  r  e  «m6^v«mw 

SenatOT  Fesb.  I  think  that  in  the  public  mind,  Colonel  Thom. 
mercw  has  always  been  regarded  as  a  division  of  consolidation,  con- 
solidation b«ng  the  general  term  and  merger  one  of  the  forms  of 
consolidation. 

Mr.  Thom.  That  naay  be,  hut  the  definitions  given  by  the  courts 
do  not  sustain  that  view. 

Senator  Fess.  That  is  why  this  diswimination  is  very  important. 
I  want  you  to  go  into  tliat. 

Mr.  Thom.  The  merger  of  two  or  more  corporations  takes  place 
when  one  ol  them  survives  and  the  property  and  franchises  of  the 
other  pass  into  it.  A  consolidation  takes  place,  under  the  definitions, 
when  all  of  the  old  corporations  disappear  and  jtiiewspiiag^iiii  a ^n^^ 
one  as  a  result  ot  the  process.  ^ 

Senator  Pine  may  be  particularly  interested  in  knowing  that  thai 
matter  has  been  passed  on  in  a  very  thoughtful  case  in  Oklahoma, 
i  refer  f^rst  to  f  ^^.^^  Alabama  State  v.  Atlantic  Coast  Line 
Kailroad,  202  Alabama,  558,  and  I  will  read  from  that  case  what  the 
the  court  says  as  to  the  difference  between  consolidation  and  merger. 
The  court  says:  " 

I'iTu''^  PSlP^^'i?  distinguish  between  the  meanings  of  -ron- 
fw^idatfon  and  "merger."  Strictly  speaking,  a  consolidation  means  the  unify- 
hh^oH  Jr^'f^y  T""^  corporations  into  a  single  new  corporation,  having  the  com- 
bined capital,  franchises,  and  powers  of  all  of  its  constitutents.  A^d,  strictly 
speakmg,  a  merger  means  the  absorption  of  one  corporation  bv  another  which 

Then,  omittmg  some  things  that  axe  not  pertinent  at  this  point, 
the  court  continues:  f 

l«ult^^in^i£lh?^^^^«^  ^P""'*  ^"P"'  "'^'^  questions  of  identity,  the 

feiult  is  in  Meh  case  practically  the  same;  and  so  it  is  that  courts  and  text  Writers 
have  usually  used  the  terms  "conaolidattoa"  and  ''merger"  interchanr^bly 
and,  m  cases  of  doubt,  conjunctively,  to  express  the  idea  of  comptete  cSS»te 

^M^^nLTnlll^^^^^^^^^  ^      ^^  ^  PO^^t 

I  will  now  read  from  the  Oklahoma  case  of  CoUinsviUe  National 
Bank  V.  Esav,  74  QW^mfi  i^,^)f^^T»  iim  f^ 


97 


A  "consolidation"  takes  place  where  tw^o  or  more  existing  corporations  are 
united  in  a  single  corporation,  and  the  existence  of  the  united  corporations  is 
terminated,  and  the  organization  succeeds  in  a  general  way  to  the  franchise 
and  acquires  the  property  and  assets  and  assumes  the  debts  and  obligations  of  the 
constituent  companies. 

In  ordinary  legal  phraseology,  the  term  "consolidation"  is  generally  u.^ed  to 
indicate  the  act  and  result  of  uniting  two  or  more  corporations  into  one  under 
a  new  name.  A  "merger"  takes  place  where  one  of  the  constituent  corpora- 
tions remains  in  existence  absorbing  or  merging  in  itself  all  the  other  companies. 
In  a  merger  of  two  or  more  companies,  one  of  the  merging  corporations  con- 
tinues to  survive  and  succeeds  to  the  franchise  and  acquires  the  property  and 
offsets  of  the  other  constituent  corporations;  that  is,  the  merger  consists  from  the 
uniting  of  two  or  more  corporations  by  the  transfer  of  the  property  to  some  one 
of  the  existing  corporations,  which  continues  its  existence  while  tlie  others  are 
swallowed  up  or  consumed  by  the  one  that  survives.  It  differs  from  a  "con- 
solidation "  wherein  all  the  corporations  cease  to  exist  and  unite  in  the  intmst  of 
a  new  one. 

I  wSl  insert  also  for  your  consideration  and  uite,  if  you  see  fit  to* 
examine  the  question  further,  althou^  the  two  expres^ons  I  have 
used  are  the  most  satisfactory  that  I  have  found,  the  case  of  Rail- 
road Co.  V.  Georgia,  98  U.  S.  359,  at  page  363,  where  the  Stipreme 
Court  of  the  United  States  uses  this  language: 

Hiat  generally  the  effect  of  the  consolidation,  as  distinguished  from  a  union 

by  a  merger  of  one  company  into  another,  is  to  work  a  dissolution  of  the  com- 
panies consolidating,  and  to  create  a  new  corporation  out  of  the  elements  of  the 
former,  is  asserted  in  many  cases  and  it  seemed  to  be  a  necessary  result. 

See  also  the  case  of  McMahan  v.  Morrison,  16  Indiana,  172,  and 
the  case  of  Lauman  v.  The  Lebanon  Valley  Railroad  Co.,  30  Penn- 
sylvania, St.  42. 

I  wish  to  emphasize  the  difference  between  those  two  terms, 
merger  and  consolidation,  because  it  runs  through  this  bill.  The 
difference  as  they  are  defined  by  the  Alabama  court  and  the  Okla- 
lioma  court  and  the  Supreme  Court  of  the  United  vStates  is  sought  to 
be  respected  in  the  way  that  this  draft  is  made.  So  that  our  sugges- 
tion of  a  change  on  page  6,  in  lines  16  to  22,  is  to  separate  the  method 
of  unifying  corporations  bj  merger  from  the  metihod  of  unifying 
corporations  by  consolidation.  At  that  point  it  probably  wonld  be 
desiraUe  for  we  ecHnmittee  to  turn  to  section  211,  page  19  and  t6l* 
lowing,  llmt  eection  has  been  recast  in  order  to  separate  dis- 
tifictly  the  effect  of  an  order  of  a  commission  in  the  case  of  a  con- 
solidation from  the  effect  of  an  order  in  respect  to  a  merger,  and 
to  state  the  effect  of  each  separately  from  the  other. 

I  want  to  say  that  we  Lre  indebted  for  that  redraft  to  Mr.  Alvord, 
who  made  the  redraft  of  section  211  in  view  of  this  suggestion  that 
the  two  should  be  kept  separate.  That  was  specially  desired  by 
Judge  Lovett.  He  is  of  opinion,  and  I  quite  agree  with  him,  that 
the  process  of  merger  is  going  to  be  resorted  to  as  a  practical  matter 
very  much  more  largely  than  the  process  of  consolidation.  Take 
his  own  system,  for  example.  He  has  the  Union  Pacific.  Doubtless 
it  will  want  to  make  a  unification  of  the  Union  Pacific  with  the 
Oregon  Short  Line  and  with  the  Oregon  and  Washington  Navigation 
Co.;  but  manifestly,  too,  he  will  want  to  preserve  the  Union  Pacific, 
and  it  will  all  be  done  by  merging  the  others  into  the  Union  Pacific. 

Take  the  New  York  Central.  Its  name  is  worth  a  great  deal,  and 
if  it  makes  a  unification  with  any  other  company,  naturally  it  would 
(alEe  the  other  company  into  the  New  Yoik  Central  system,  and  that 
would  be  a  merger.    In  view  of  ^t  fact,  we  have  thought  it  very 
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desirable  to  keep  the  distinction  clear  in  the  way  this  bill  is  pre- 
sented between  the  process  of  consolidation  and  the  process  of 

merger. 

At  this  point  also  I  would  like  to  call  attention  to  paragraph  3  of 
section  203  which  begins  in  line  3  on  page  7,  where  it  is  distinctly 
stated  that  nothing  in  the  title  shall  be  construed  to  authorize  or 
provide  for  the  creation  of  a  Federal  or  national  corporation.  I  have 
never  considered  that  there  was  any  danger,  from  a  practical  stand- 
pmnt,  of  a  Federal  corporation  growing  out  of  such  a  law;  but  here  is 
a  great  body  of  officials,  the  State  authorities,  who  have  sent  their 
rapneaeiitatnres  bere  to  call  attention  to  what  they  conceive  to  be  the 
danger  of  tbat. 

I  abo  at  one  time  was  an  advocate,  as  Senator  Cummins  was  an 
advocate,  of  a  code  providing  for  Federal  incorporation.  That  was 
dropped  because  of  the  opposition  which  it  created  and  because  it 
was  conceived  that  this  wlwle  proposal  could  be  carried  into  effect 
without  resorting  to  a  system  of  Federal  incorporation,  and  tbat, 
therefore,  if  there  was  going  to  be  very  great  opposition  to  that  view, 
It  was  bettor  not  to  urge  it  as  a  part  of  this  bill. 

The  provision  I  am  now  referring  to  is  just  put  in  there  because  of 
the  attitude  of  the  State  commissions.    It  raises  this  question — it  is 
not  an  important  one,  but  technically  an  interesting  one— whether  if 
I^^  corporation  created  as  a  result  of  a  consolidation 

under  this  bill,  and  that  you  must  have  a  State  corporation  as  the 
resultmg  entity  to  take  over  the  properties,  there  is  any  such  thing 
as  a  true  consolidation  under  the  bill.  In  realitv,  the  two  methods 
of  bringing  about  this  unification,  practically  availed  of  and  followed, 
will,  m  my  jui^ent,  be  the  method  of  acquisition  and  the  method 
of  mei^r;  and,  therefore,  I  am  not  concerned  so  much  with  the  ques- 
tion of  technical  consolidation,  althimgh  it  is  ]m>vided  for  in  the  bill. 

Senator  Fess.  Colonel  Thom,  on  page  6,  line  24,  there  was  a 
question  raised  by  Commissioner  Hall  as  to  the  woitl  "lease." 

Mr  Thom.  I  remember  it..  He  said,  "How  can  thm«  be  acqolsi- 
tion  of  securities  by  lease?" 

Senator  Fess.  I  wouder  whether  that  term  is  necessary. 

Mr.  ThoxM.  Perhaps  not,  but  it  is  appropriate  for  this  reason: 
Suppose  that  there  was  a  lease  to  one  carrier  of  the  property  and 
assets  of  another  carrier,  and  suppose  that  other  carrier  had  stock  or 
securities  in  its  treasury.  Then  the  acquiring  carrier  would  acquire 
those  securities  by  lease,  just  as  it  w^ould  acquire  the  physical  property 
bv  lease.  It  would  acquire  everything  it  had  by  lease,  and  a  part  of 
what  passed  under  the  lease  would  be  securities.  I  do  not  think  it 
hurts  anything  and  I  think  it  covers  that  point. 

Senator  Fess.  The  phrase  "or  otherwise"  would  probably  take 
It  m.  ^        J  ^ 

Mr.  Thom.  Yes.   If  there  is  any  dedre  to  strike  it  out,  the  w  ords 
or  otherwise''  would  certaidr  cover  it. 

On  pi^  7,  in  hue  16,  Mr.  Cionunissioner  HiOl  suggested  that  aftw 
the  word  "authorized"  the  words  be  inserted  ^'and^ie  omiers have' 
executed."    We  have  no  objection  to  that. 

Senator  Couzens.  In  connection  with  that  paragraph,  I  see  that 
the  authority  is  left  to  the  board  of  directors.  Is  it  desirable  U^i 
carry  through  in  that  language  the  same  languaare  you  have  in  Boam 
others  with  respect  to  the  consent  of  the  stockhbldei^?        u  ;  .i  - 
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Mr.  Thom.  No;  the  idea  was  that  all  preliminary  work  could  be 
carried  on  by  the  board  of  directors,  but  that  nothing  could  become 
fiiud  until  the  stoekholders  had  acted,  and,  accordingly,  it  was  not 
necessary  to  have  more  than  one  meeting  of  the  stockholders.  The 
board  of  directors  were  to  attend  to  the  preliminary  matters,  and  this 
is  a  preliminary  matter.  In  section  208  you  will  find  that  the  assent 
of  the  stockholders  is  required  before  anything  can  be  accomplished. 

Mr.  Hall  also,  on  page  8,  in  line  13,  suggested  that  the  words 

entered  into"  ahould  be  stricken  out  and  the  word  "executed- 
should  be  substituted.   We  see  no  objection  to  that. 

I  have  already  commented  on  paragraph  2  of  section  205,  w)udi 
paragraph  is  found  on  page  9. 

On  page  10,  Mr.  Hall  seems  to  be  in  great  doubt  as  to  the  use  of 
the  words  "conditions  precedent,"  in  line  20.  The  old  language  for 
which  this  in  italics  is  proposed  as  a  substitute  was: 

If  the  commission  finds  that  the  provisions  of  this  title  have  been  complied 
with,  and  is  of  the  opinion,  after  such  hearing,  that  the  pubUc  interest  in  adequate 
and  efficient  transportation  service  And  the  poUcy  d  Congress  herein  deekted 
frill  be  promotod  thereby. 

There  was  a  provision  requiring  the  finding  of  the  commission  that 
tlie^pMivMoite  of  the  title  had  been  compUed  with  and  was  broad 
enough,  as  mere  language  to  include  those  requirements  of  the  title 
which  were  to  be  complied  with  subsequently  to  the  order.  It  was 
broad  enough  to  cover  all  the  provisions  of  the  title,  some  of  which 
were  to  be  done  before  the  order  was  entered  and  some  of  which  were 
to  be  done  after  the  order  was  entered.  Now,  to  get  rid  of  that 
inaccuracy,  these  words  were  suggested,  "such  of  those  provisions  as 
were  conditions  precedent  to  the  entry  of  the  order/'  separating  the 
conditions  that  must  be  complied  with  before  the  order  is  entered 
from  the  conditions  that  must  be  complied  with  after  the  order  is 
entered.  I  see  no  difficulty  in  the  use  of  those  words.  I  think  the 
act  itself  clearly  points  out  what  things  must  be  done  before  the 
order  is  entered,  and  those  things  that  must  be  done  before  the  order 
19  ^tered  are  conations  pr^i^edent.  Nobody  woidd  have  9p.y 
dfifficid^  in  picking  those  out  from  the  act.  if,  however,  there  m 
may  difficulty  on  mat  subject  at  all,  I  suggest  that  it  might  be 
pMible  to  change  the  italicized  part  here  by  making  it  read  as  follows: 

If,  after  such  hearing,  the  commission  is  of  the  opinion  that  the  proposed 

unification  will  be  in  accordance  with  the  provisions  of  section  202,  and  finds 
that  such  provisions  of  this  title  as  are  conditions  of  the  entry  of  the  order  have 
been  complied  with. 

I  do  not  think  that  changes  it  at  all.  I  do  not  think  that  the  words 
''conditions  precedent"  introduce  a  difficulty,  but  I  lay  the  matter 
before  you  with  that  explanation. 

Senator  Couzens.  Following  that  language,  after  the  language  in 
italics,  it  says,  "The  commission  shall  enter  an  order."  In  view  of 
the  fact  that  you  have  eliminated  these  temporarily,  the  declaration 
of  a  policy  by  Congress,  may  that  not  better  be  worded  "the  com- 
mission may  enter  an  order"? 

Mr.  Thom.  I  think  what  is  now  proposed  is,  from  the  standpoint 
of  legal  significance,  just  as  dtrong  a  dedaration  of  a  policy  as  the 
former  dnut,  because  section  202  giyes  the  authority  that  takes  the 
place  of  a  declaration  of  policy  and  makes  limitations  upon  what  is 
to  be  dime  to  tning  about  the  wufication. 
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Senator  Wheeler.  Why  should  it  not  be  discretionary? 

Senator  Couzens.  Yes.  I  think  the  word  should  be  changed  to 
"may,"  because  vou  have  eliminated  the  question  of  policy,  and  I 
think  wisely,  and  leave  it  discretionary  with  the  commission.  I 
do  not  believe  there  should  be  any  compulsory  language  in  the  bill 
with  respect  to  the  commission. 

Mr.  Thom.  You  do  not  think  they  should,  if  everything  is  done 
that  Congress  says  ought  to  be  done  prior  to  consolidation,  and  they 
■hould  80  find,  should  be  under  an  obligation  to  enter  an  order? 

Soiator  CoTTZBNS.  Not  definitely;  no. 

SenatOT  Pinb.  Congress  can  not  foresee  all  of  the  conditions. 

Mr.  Thom.  We  think  the  word  "shall"  is  appropriate,  and  it  has 
been  m  all  <rf  the  drafts,  but  if  the  committee  thinks  otherwise,  I  do 
not  think  it  makes  much  difference. 

Senator  Couzbns.  We  can  discuss  it  in  executiye  session,  but  I  am 
personally  opposed  to  the  word  "shall." 

Mr.  Thom.  I  do  not  think  it  is  a  very  important  matter;  I  mean 
from  the  standpoint  I  am  adyocatin^. 

Senator  Wheeler.  If  they  find  Jl  these  things,  I  do  not  think 
there  is  any  doubt  but  what  the  commission  would  enter  an  order. 

Mr.  Thom.  I  do  not  think  so.  Therefore,  it  is  a  matter  Ibat  I  do 
not  want  to  take  up  much  time  on. 

Senator  Wheeler.  It  is  inconceivable  that  they  wpuld  fipd  all 
these  things  and  then  refuse  to  make  an  order. 

Senator  Couzens.  Referring  again  to  page  10,  I  understand  that 
the  language  in  italics  is  supposed  to  take  the  place  of  the  language 
just  above  it  in  section  207. 

Mr.  Thom.  Yes,  sir. 

Senator  Couzens.  In  that  event,  you  leave  out  any  reference  to 
the  policy  of  Confess? 

Mr.  Thom.  I  did  not  quite  understand  that,  Senator. 

Senator  Cousbns.  I  say  the  language  in  italics  does  not  repeat  the 
other  language. 

Mr.  Thom.  Because  it  now  becomes  inappropriate  if  there  is  no 
policy  expressly  to  be  declared.  If  you  gentlemen  think  that  this 
section  202,  which  gives  authority  for  consolidation,  should  take  the 
place  of  a  declaration  of  pohcy,  it  would  be  inappropriate  to  haye  the 

word  '^policy"  here  repeated. 

Senator  Couzens.  That  is  what  I  mean.  You  left  it  out  intent 
tionally. 

Mr.  Thom.  Yes,  sir;  intentionally,  but  in  place  of  it  we  put  in 
there  "will  be  in  accordance  w^th  the  provisions  of  section  202." 

Senator  Fess.  Colonel  Thom,  if  we  omit  the  word  "precedent'- 
on  page  10,  would  we  omit  it  on  page  19,  in  line  5? 

Mr.  Thom.  I  think  you  could  change  it  just  as  the  other  would  be 
and  make  it  read,  "which  are  conditions  of  the  entry  of  such  an  order," 
if  there  is  any  objection  to  the  word  "precedent."  I  like  the  word 
"precedent."  I  think  that  is  a  better  expression  of  what  we  are 
seeking  to  express. 

On  page  12,  beginning,  in  fact,  in  line  23  on  page  11,  Conmussioner 
Hall  suggested  that  that  whole  provision  be  omitted. 

Senator  WnsnuBB.  What  was  that?  I  did  not  catch  it. 
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MF.  Thom.  I  ain  referring  now  to  pa^e  11,  line  23,  and  page  12 
down  to  line  6.  It  is  paragraph  2  of  sectum  207.  M^.  Hall  suggested 
that  it  all  be  omitted. 

Senator  Couzens.  In  view  of  the  discussion  that  we  had  the  other 
day  concerning  the  language  in  italics  on  page  12,  at  the  end  of 
paragraph  2,  it  seems  to  me  that  might  be  quito  proper. 

Mr.  Thom.  You  mean  to  omit  it? 

Senator  Couzens.  Yes. 

Mr.  Thom.  That  was  put  in  there,  gentlemen,  by  the  representa- 
tives of  the  short  lines,  and  they  considered  a  facility  for  the  deter- 
mination of  these  things  if  the  commission  would  enter  upon  an 
investigation  in  respect  to  the  short  line  situation  throughout  the 
country. 

Senator  Fess.  The  short  lines'  representative  yesterday  said  that 
he  would  Hke  to  be  heard  on  that. 

Mr.  Thom.  I  am  not  going  to  advocate  its  omission.  I  do  not 
think  the  provision  would  be  hurtful  if  the  language  in  italics  is 
retained,  but  there  certainly  should  be  no  postponement  of  all 
eonsolidations  untB  this  general  study  of  all  short  lines  oould  be 
madoi  In  any  appHcation  there  would  be  a  fecial  study  of  what^ 
ereat  Aort'  line  problem  was  brought  in  conneetuin  with  tluit  erased* 
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Senator  Fbss.  It  has  been  the  practice  in  all  of  our  legislatioi^ 
eapeciaUy  on  new  subjects,  to  make  a  provision  for  special  studies 
on  assembled  facts  of  the  matter  that  is  involved  in  the  le^slation. 
That  is  the  general  custom.   It  is  <m6  of  the  things  that  is  objeo* 

tionable  in  building  up  bureaus. 

Mr.  Thom.  Will  the  chairman  of  the  committee  allow  me  to  go 
back  to  section  205  in  order  that  I  may  make  a  suggestion  which  has 
been  brought  to  my  attention  in  a  letter  which  I  received  yesterday? 
I  see  no  objection  at  all  to  the  adoption  of  the  suggestion  which  I 
am  now  about  to  make,  although  I  construe  the  language  as  it  now 
exists  as  already  covering  it. 

In  section  205,  the  term  "any  carrier''  authorized  by  the  commis- 
sion to  acquire  securities  of  another,  or  other  carriers,  as  a  step  in 
unification,  or  to  bring  about  a  unification,  is  thought  by  some  not 
to  be  broad  enough  to  pennit  the  oomsumon  to  allow  more  than  one 
carrier  to  jointly  ac^lim  such  securities.  The  suggestion  is  that  in 
line  17,  after  the  word  "earner"  the  words  ''or  carriers"  should  be 
inserted;  "any  carrier  or  carriers";  and  in  line  21,  after  the  word 
** carrier"  the  words  "or  carriers"  ahould  be  inserted.  I  thi^  thAt, 
idthough  it  is  in  the  singular,  it  means  that  now,  but  there  may  be 
cases  where  there  is  going  to  be  an  acquisition  by  the  joint  action  of 
certain  carriers  of  securities  of  another,  and,  if  that  should  be  consid- 
ered to  be  in  the  public  interest,  the  language  ought  to  be  certainly 
broad  enough  to  cover  it,  and  it  would  certainly  be  made  broacl 
enough  to  cover  it  b}^  the  suggestion  which  I  have  now  made. 

Senator  Fess.  We  wdll  consider  that  when  we  take  up  the  amend- 
ments in  executive  session. 

Mr.  Thom.  I  was  commenting  upon  the  terms  of  the  bill  to  be 
found  on  page  12.  I  now  come  to  paragraph  4  on  that  page.  Mr. 
Hall  suggests  that  everything  in  line  13,  after  the  word  "shown," 
down  to  line  14  and  line  15  down  to  the  word  "make''  should  be 
omitted. 
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Senator  Fe88.  Not  to  include  the  word  "make"? 
Mr.  Trom.  Not  to  include  the  word  "make."   It  now  reada  this  ^ 
way:  ^ 

^  The  commission  may  from  time  to  time,  for  good  cause  showti,  upon  the  peti- 
tion'of  a  carrier  (or  of  its  successor  in  interest),  which,  under  the  plan,  acquires 

the  property  of  another  carrier,  make  such  orders,  supplemental  to  any  order 
issued  under  this  title,  as  it  may  deem  necessary  or  appropriate. 

Mr.  HalPs  question  is,  Why  limit  that  power  to  make  supplemental 
orders  by  requiring  that  it  shall  be  done  only  upon  the  petition  of  a 
carrier,  which,  under  the  plan,  acquires  property  of  another  carrier?  f*. 

The  reason  for  the  continuance  of  those  words  is  that  after  a  carrier 
acquires  the  property  of  another,  then  for  the  carrier  whose  property 
has  been  thus  lawfully  acquired  to  be  able  to  come  in  by  petition  and 
upset  the  petition  and  ask  for  supplemental  orders  would  be  a  very 
dangerous  power  to  confer  upon  a  carrier  no  longer  interested.  It 
ought  to  be  confined  to  a  carrier  that  has  got  the  property  and  wants 
to  perfect  the  arrangement,  and  in  order  to  do  so  must  come  for  some 
supplemental  aanatance.  Consequently,  that  provision  is  deliberately 
put  in  there  to  keep  parties  who  have  no  kmger  any  interost  m  it 
&om  coming  in  and  aiBking  for  supplemental  mlers  and  upset  orders 
declared  to  be  in  the  pubfic  interest.   That  is  the  reason  Tor  that. 

(kk  page  13,  in  line  20,  Mr.  Commissioner  Hall  suggests  that  after 
the  word  "meeting,"  which  is  at  the  end  of  the  line,  these  words  be 
inserted:  "upon  tne  question  of  the  adoption  of  the  plan  as  ap- 
proved/' so  as  to  make  it  certain  that  you  are  not  trying  to  affect  \i 
the  power  of  voting  of  any  of  the  stockholders  at  this  meeting  on 
any  question  except  upon  the  question  of  the  adoption  of  the  plan. 
I  think  that  is  what  he  means  now,  and  I  have  no  objection  to  the 
insertion. 

Mr.  Chairman,  Senator  Sackett  has  not  arrived  yet,  has  he? 

Senator  Couzens.  Well,  we  can  go  on. 

Senator  Fess.  He  told  me  that  he  would  be  here. 

Senator  Couzens.  If  you  desire  to  omit  any  part  until  Senator 
Sackett  comes,  omit  it  and  then  we  can  go  back  to  it. 

Mr.  Thom.  I  merely  wanted  to  explain  a  view  of  the  law  that  I 
expressed  yesterday.    I  will  omit,  then,  page  15  for  the  present. 

Going  to  page  18,  Mr.  Hall  suggested  that  lines  23  and  24  be  I 
changed  from  me  way  they  now  read  to  read  as  follows:  '*The  entry 
9l  an  order  b J  the  coonnission  under  this  title  approving  a  plan,''  « 
instead  of  "  the  entiy  of  any  order  by  the  commission  under  this  title.''      4  < 
I  tiiink  that  is  a  very  fair  suggestion.   That  provinon  in  paragraph  4  ' 
prrrides,  if  it  is  changed  as  suggested,  for  tae  entry  of  an  order  by 
the  commission  under  this  title  approving  a  ipim  and  that  the  certin- 
cation  by  the  conmiission,  under  section  209  shall  be  conclusive 
evidence  that  the  carriers  designated  in  such  order,  and  their  boards 
of  directors  and  stockholders,  have  complied  with  the  provisions  of 
this  title  which  are  applicable  to  such  carriers,  boards  of  directors, 
and  stockholders,  and  which  are  conditions  precedent  to  the  entry  ^ 
of  such  order  and  such  certification. 

His  first  criticism  is  the  use  of  the  words  "conclusive  evidence." 
We  think  there  is  a  good  deal  of  reason  for  the  use  of  the  word  "con- 
clusive." We  are  dealing  with  most  important  questions  of  title; 
we  are  dealing  with  situations  in  which  investments  will  be  made  and 
in  which  large  changes  of  property  interests  will  be  made.   There  will 
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be  a  reference  by  persons  who  propose  to  become  interested  in  this  to 
lawyers  to  find  out  whether  the  title  is  good. 
Senator  Couzens.  At  that  point  may  I  suggest  that  if  you  put  a 

period  of  limitations  after  which  this  might  become  conclusive,  it 
jmight  solve  the  objections  raised  by  Mr.  Hall. 

Mr.  Thom.  I  think  it  ought  to  become  conclusive  just  like  a  judg- 
ment of  a  court  becomes  conclusive. 

Senator  Wheeleb.  The  judgment  of  a  court  can  be  set  aside,  of 
course,  for  fraud. 

Senator  Couzens.  Yes;  but  the  judgment  of  a  court  may  be  ap- 
pealed when  it  is  not  conclusive.  It  seems  to  me  that  if  you  put  in 
a  certain  period  of  time  after  which  this  would  become  conclusive, 
you  would  give  those  parties  who  might  be  interested  a  chance  to 
intervene  or  make  some  appeal  to  the  commission  for  a  change  in 
the  record. 

Mr.  Thom.  Well,  let  us  see  what  has  been  done  up  to  this  point 
under  the  plan  in  this  bill.  There  has  been  a  meeting  of  the  boards 
of  directors  of  all  those  interested  and  they  have  agreed  upon  a 
Ian,  and  they  reduced  that  to  writing  and  have  all  signed  it.  They 
ave  then  come  together  to  the  commission  and  presented  a  petition 
asking  for  the  approval  of  that  i^an.  In  doing  that  they  have  pro- 
duced evidence  that  the  directors  did  meet  and  did  pass  this  resolu- 
tion. The  commission  thereupon  acts  upon  the  application  and 
grants  it  or  modifies  it  and  grants  it  in  that  way.  Then,  there  is  a 
requirement  that  the  order  as  made  by  the  commission  shall  go  both 
to  the  meeting  of  the  stockholders  and  to  the  meeting  of  the  board  of 
directors  of  each  company,  and  that  they  shall  pass  upon  it.  When 
they  have  passed  favorably  upon  it,  each  company  is  required  to  make 
a  certificate  of  that  fact  to  the  Interstate  Commerce  Commission, 
and  all  will  then  have  been  done  that  are  conditions  precedent  to  the 
order  going  into  effect,*  except  a  certificate  by  the  Interstate  Com- 
merce Commission  that  these  certificates  have  been  filed  with  it. 
When  this  Interstate  Commerce  Commission  certificate  has  been 
given,  there  is  power  to  go  on  and  consummate  the  consolidation. 

Senator  Couzens.  The  objection  that  I  would  make  to  even  all 
that  procedure  is  the  fact  that  this  only  has  to  be  done  by  a  majority 
of  the  stockholders.  I  can  conceive  of  a  minority  stockholder,  or  a 
number  of  them,  being  absent  in  a  foreign  country,  say,  and  unable 
to  follow  the  proceedings,  and  all  at  once  should  realize  that  this 
transaction  has  be^  concluded,  and  that  the  order  and  everything 
is  conclusive.  It  do€»  seem  to  me  that  no  harm  could  occur  if  there 
was  a  period  after  this  were  all  consummated  in  which  the  minority 
stockholder,  or  other  interested  pai  ty ,  might  come  in,  so  that  if  before 
conclusive  evidence  a  period  of  time  lapsed  when  he  might  do  that, 
I  think  he  would  be  properly  protected. 

Mr.  Thom.  Well,  gentlemen,  I  have  to  submit  that  question  to  the 
^dsdom  of  the  committee.  I  do  not  think  that  any  harm  would 
come  from  making  it  final  at  this  time,  because  as  I  was  about  to 
say  in  response  to  Senator  Wheeler's  suggestion,  there  is  no  doubt 
about  the  fact  that  if  there  has  been  fraud  practiced  by  the  board  of 
directors  o^  by  the  stockholders,  before  third  parties  became  interested 
or  before  vested  rights  are  acquired,  there  would  be  a  power  to  bring 
suit  to  set  the  order  aside  for  fraud,  notwithstanding  the  use  of  the 
word ''conclusive."  ,.  • 
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Senator  Couzbns.  Yes;  but,  at  the  same  time,  the  parties  that 
you  intended  to  protect,  like  the  new  investors  that  you  spoke  about, 
would  be  sufferers  as  a  result  of  fraud  just  the  same. 

Mr.  Thom.  If  this  were  conclusive  they  would  be  protected. 

Senator  Cottzens.  Not  after  they  made  their  investment,  if,  sajp, 
six  months  afterwards  the  fraud  were  discovered. 

Mr.  Thom.  Well,  that  would  be  conclusive;  when  the  third  inno- 
cent parties  come  in  no  question  of  fraud  can  then  be  raised  that 
affects  their  interests.  They  would  be  protected  because  they  came 
in  as  purchasers  for  value  and  without  notice  of  any  fraud.  But  you 
are  right  in  saying  that,  if  an  absent  stockholder  does  not  know  any- 
thing about  it,  he  would  be  cut  off  by  the  fact  that  all  proceedings 
had  taken  place;  and,  conseauently,  I  leave  it,  as  I  must  leave  it, 
of  course,  to  the  wisdpm  of  the  committee  whether  there  should  be 
a  time  put  in  before  it  becomes  condusive. 

Senator  Coucsnb.  Well,  we  can  discuss  that  in  executiTe  session 
after  we  get  through  with  the  bill. 

Mr.  Thom.  I  want  to  emphasize  the  fact,  however,  that  there 
ought  to  be  a  time  when  these  things  will  be  condusive  in  the  interest 
of  stability  of  titles. 

Senator  Couzens.  I  agree  with  you. 

Senator  Wagner.  The  other  day  Commissioner  Hall  stated  tliat 
the  commission  had  the  power  now  to  reopen  any  proceeding  upon 
which  even  a  final  order  had  been  entered  at  any  time;  that  theic  was 
no  statute  of  limitations  at  all  as  to  an  application  of  that  kind.  Is 
that  your  understanding  of  the  law? 

Mr.  Thom.  That  would  be  my  understanding  of  the  law  unless  you 
pass  this  bill  as  it  is  now  written. 

Senator  Waonbb.  Of  course,  this  bill  would  change  all  that.  That 
is,  these  condusive  findings  would  bar  any  such  subsequent  applica- 
tion as  to  the  particular  findings  in  tiiat  oMer,  unless  provision  is 
made  for  it,  would  it  not? 

Mr.  Thom.  Yes,  sir.  I  will  ask  you  to  turn  to  ptm  12,  Senator, 
and  to  paragraph  4  on  that  page.  If  it  is  adopted  as  at  present 
written,  I  think  that  would  affect  this  genend  statute  that  Mr. 
Hall  was  I'eferring  to  and  would  limit  the  supplemental  order  to 
one  made  upon  the  petitions  there  referred  to.  That  was  one  of  the 
objects  of  having  this  inserted.  It  was  to  got  away  from  the  uncer- 
tainty of  a  general  power  in  the  commission  at  any  time,  no  matter 
what  had  taken  place,  to  come  in  and  make  another  order. 

Senator  Wagnek.  What  do  you  understand  the  law  to  be  now, 
assuming  that  this  is  enacted  giving  the  effect  of  conclusiveness  to 
these  findings?  Suppose  a  minority  stockholder  saw  that  a  mistake 
had  been  made  in  the  findings.  How  can  you  get  a  court  review  of 
those  proceedings? 

Mr.  Thom.  He  can  not.  His  remedies  would  be  to  have  his  stock 
taken  over  and  paid  for  at  its  value.   That  is  the  scheme  of  this  bill. 

Senator  Wagner.  In  viewof  that  situation,  is  not  Senator  Gouxens's 
suggestion  a  good  one,  that  we  have  some  statute  of  Umitations  after 
the  entry  of  this  order  during  which  an  application  im^t  be  mado  to 
reopen  or  a  review  be  made  of  some  kino? 

Mr.  Thom.  If  you  made  that  short  eftoufi^  not  to  be  an  obstade 
in  carrying  these  things  out. 

Senator  WAONsa.  What  would  you  say  would  be^  a  lair  time  liraitT 
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Mr.  Thom.  I  should  say  30  or  60  days. 
Senator  Wheeler.  That  would  not  amount  to  anything. 
jk  Mr.  Thom.  Well,  we  have  all  got  to  consider  this,  gentlemen:  What 

is  the  purpose  of  this  bill?  Is  is  to  promote  the  public  interest.  If  it 
does  not  do  that,  you  gentlemen  have  no  right  to  consider  it  at  all.  It 
is  not  a  bill  in  any  private  interest.  If  you  think  it  is,  you  can  not  pass 
it.  You  have  got  to  come  to  tiie  conclusion  that  the  present  policy 
as  expressed  in  the  law,  that  there  should  be  proper  consolidations, 
18  a  wise  policy  in  the  public  interest.  Now,  once  coming  to  that 
.  conclusion,  you  do  not  want  to  hamper  the  advantage  which  the 
V  public  would  gain  by  it  by  unneccessarily  extending  the  time  before 
it  can  take  effect  or  in  any  other  way.  You  want  to  create  a  method 
here  by  which  the  consolidation  or  merger  method  of  promoting  public 
interest  will  be  with  reasonable  promptness  carried  into  effect. 

Senator  Wheeler.  Assuming  that  this  is  in  the  public  interest— 
and  I  am  not  at  all  sure  that  it  is  myself — but  assuming  that  it  is, 
and  we  are  passing  it  for  the  purpose  of  the  public  interest,  then, 
of  course,  we  ought  not  to  ride  rough  shod  over  some  individual's 
rights  in  doing  it.    That  is  the  position  that  I  take. 

Mr.  Thom.  No;  and  then  you.  have  to  consider  in  solving  the 
problem  which  you  now  have  in  mind  whetlier  or  not  the  require- 
ment t^at  the  stock  shall  be  bought  at  its  value  and  paid  for  is 
sufficient  protection  for  anybody  that  happens  to  be  not  in  accord 
with  the  proposal.    That  is  the  remedy  here  provided,  that  there 

shall  be  an  absolute  obligation  on  the  part  of  the  acquiring  carrier  

f  Senator  Whbeleh.  Yes;  but.  Colonel  Thom,  if  you  will  let  me 

interrupt  you  for  a  moment  

Mr.  Thom.  Will  you  permit  me  to  finish  the  sentence,  because 
it  will  otherwise  read  just  as  if  I  had  broken  off  in  the  middle  of  it? 
There  is  an  absolute  obligation  on  the  part  of  the  acquiring  carrier 
to  purchase  or  to  condemn  the  stock  of  all  dissatisfied  stockholders 
as  here  defined,  and  that  is  made  effective  by  permitting  such  a 
y  dissenting  stockholder  to  institute  the  proceedings  himself  in  the 
event  that  the  carrier  does  not  institute  them.  That  is  supposed  to 
be  always  the  satisfaction  of  anybody's  rights  in  property  if  you  pay 
•       the  value  of  those  rights  to  him. 

Senator  Wheeler.  I  was  going  to  say  this:  First  of  all,  you  seldom 
find  a  law  making  anything  conclusive  evidence;  and,  secondly, 
if  you  make  it  c(mclusive,  supposing  the  day  afterwards  the  commis- 
wm  foimd  that  through  some  oversight  or  some  mistake  they  had 
erroneoushr  ended  this  thing;  then  you  have  made  it  ecmclusive  and 
they  could  not  go  back  and  correct  it. 

Mr.  Thom.  You  mean  for  any  reason  involving  fraud  or  mistake, 
or  just  inv<dving  a  question  oi  whether  or  not  they  change  their 
opinion? 

Senator  Wheeler.  There  might  be  some  instance  other  than  fraud. 
It  might  be  a  pure  mistake.  It  would  have  to  be  a  very  substantial 
mistake  in  order  for  it  to  be  set  aside. 

Mr.  Thom.  That  might  appear  in  the  case  of  any  court  proceed- 
ings. Even  in  the  case  of  the  Supreme  Court  of  the  United  States 
when  a  judgment  becomes  final  the  next  day  they  may  find  they 
should  have  decided  the  case  otherwise. 

Senator  Wheeler.  Yes;  but,  as  Senator  Couzens  has  pointed  out, 
they  are  only  passing  upon  it  after  it  has  gone  through  at  least  two 
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other  courts  that  have  passed  upon  it  and  they  have  the  value  of  the 
opinions  of  those  courts;  but  here  you  are  talmg  a  court  of  first 
instance,  if  you  want  to  call  it  that,  and  you  are  making  tiieir  iude- 
ment  final  and  conclusive.  You  do  not  do  that  withTdistrict  limrl 
You  do  not  do  It  with  the  circuit  court  of  appeak,  ordinarilyi^  Twi 
do  not  do  it  with  the  criminal  courts. 

Senator  Couzens.  In  any  event,  in  the  Supreme  Court  there  is 
oftentimes  an  application  for  a  new  hearing.    Even  that  is  not  con- 

v}^®>r  i^Tu®  entirely  conclusive,  according  to  the  law. 
o«f!k^*  u'  ^^^^  ^^H^^  adjourns  for  the  term  it  is  conclusive, 
I^Z.  iT^'  However,  the  chairman  raised  the  point.  I  have  expressed 
m^f  m  respect  to  it  and  you  gentlemen  are  going  to  decide  it,  and 
tf  TOtt  see  that  there  ought  to  be  a  proper  period  put  in  there  before 
It  bwomes  conclusive,  you,  of  course,  will  do  that.    All  I  ask  is  that 

plhhc       ^  ^  "^"^  ^^^^^  ^^^"^'^^ 

Senator  Couzens.  So  long  as  this  whole  action  is  voluntary  upon 

Congress,  I  do  not  thmk  we  need  worry  about  a  few  months,  beeaiise 

we  are  gomg  to  wait  until  the  eood  will  of  the  carrier  has  been  devel- 

oped  before  we  get  all  of  this  benefit  to  the  public: 
Mr.  Thom  Of  course,  it  is  our  view  that  you  would  get  a  very  much 

quic^ver  result  by  this  voluntary  action  than  through  any  other 

method  of  treatment.  ^  ^ 

Senator  Couzens.  I  am  just  saying  that  there  is  no  haste.    If  we 

protected  "^^^^^^  *       months,  say,  everybody  would  be  properly 

Mr.  Thom.  I  want  to  say  in  respect  of  that  and  not  in  opposition 
to  your  idea  about  having  some  time  allowed,  that  my  own  belief  is 
that  If  a  niethod  is  here  created  which  is  workable  for  consolidations 
you  wiU  be  ^eatly  surprised  at  the  rapidity  with  which  thev  will  be 
consjunmated,  for  since  1920  the  carriers  have  had  the  matter  under 
consideration  as  to  what  they  wanted  to  do,  and  a  great  manv  ten- 
dencies have  been  created  toward  the  association  of  certain  properties 
with  others  and  a  great  many  tentative  plans  undertaken.  So  I 
thmk  It  would  be  quicker  than  most  people  believe. 

Senator  Couzens.  I  agree  with  you,  but  you  have  just  mentioned 
that  the  earners  have  taken  nearly  eight  years  to  make  up  their 
mmds  that  these  consobdations  would  be  in  the  public  inter^t  If 
It  has  taken  them  neariy  eight  years  to  make  up  their  minds  'tiiat 
these  consolidations  were  in  the  public  interest,  it  certamly  eannot 
A  f  ^  "^"^^  »       weeks  for  a  review 

Mr.  Thom.  \oii  have  overlooked,  Mr.  Chairman,  the  number  of 
times  that  we  have  been  before  you  on  this  matter.  So  when  you 
say  eight  years  you  must  remember  that  the  subject  has  been  con- 
tinually brought  to  the  attention  of  Congress  during  those  ei^t> 

Senator  Fess.  I  suggest  that  we  look  into  that  matter  later.  We 
wiU  have  your  testimony  before  us,  Colonel  Thom,  and  we  will  give 
It  consideration  as  to  whether  we  will  make  the  change  or  not  I 
thmk  It  IS  qmte  an  important  suggestion. 

a  ^^.-7^^^'.^  P^g®  ?2  Mr.  Hall  suggested  that  after  the  word 
creditors,   m  hne  3,  these  words  be  inserted:  ^^Except  as  provided 

mjparagraph  5  of  section  206."  / 
Senator  Cotrittm. 
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Mr.  Thom.  It  would  then  read: 

In  the  eaae  of  any  such  corporate  consolidation  or  merger,  the  rights  of  creditors 
except  as  provided  in  paragraph  5  of  section  208,  and  all  liens  upon  the  property 
of  any  of  the  constituent  or  merging  corporations  shall  be  preserved  ummpaired, 
etc. 

The  reason  for  that  is  that  he  thinks  there  is  some  conflict  between 
the  broad  expression  "rights  of  creditors  shall  be  preserved,"  as  now 
stated  on  page  22,  when  one  of  the  rights  of  creditors  may  be  taken 
away  by  paragraph  5  of  section  208.  That  refers  to  the  clause 
which  I  have  for  a  moment  passed  over  in  respect  to  the  bondholders. 

Senator  Fess.  That  is  the  one  which  you  wanted  to  refer  to  wliea 
Senator  Sackett  is  here? 

Mr.  Thom.  Yes. 

Senator  Couzens.  Here  is  Senator  Sackett  now. 
Mr.  Thom.  Senator  Sackett,  yesterday,  you  asked  me  a  question 
which  appears  in  the  record  in  this  way: 

Senator  Sackett.  May  I  ask  a  question  at  this  time?   CJonsolidation  takes 

glace  and  a  bondholder  has  a  defaulted  mortgage.   The  only  relief  of  the  bond- 
older  is  the  sale  ql  the  property.  How  can  that  property  be  sold  outside  of  the 
«onsoUdatio|i7 

I  gave  an  answer  to  that  question  which,  upon  reflection,  I  do  not 
think  was  entirely  correct.  It  is  a  very  important  question,  and  I 
think  the  answer  should  have  been  that  the  property  could  be  sold 
outside  of  the  consolidation  under  this  bill.  I  was  looking  at  it 
when  I  answered  you  from  the  standpoint  of  the  power  of  Congress 
to  provide  otherwise  and  not  as  to  what  this  bill  proposes.  The 
language  which  makes  it  absolutely  certain,  in  my  judgment,  that  it 
can  be  sold  outside  of  the  consolidation  is  to  be  found  at  the  top  of 
page  22  which  preserves  all  the  rights  of  creditors  and  all  liens  upon 
the  property,  and  manifestly  the  rights  of  a  creditor  would  not  be 
preserved  if  his  security  had  to  be  sold  subject  to  a  consolidation  of 
his  property  with  somebody  else.  That  provision  not  only  results  in 
his  being  entirely  protected,  so  far  as  he  was  originally,  but  added 
value  would  be  given  to  his  bond,  because  the  sale  of  anv  pioperty 
which  imderlies  a  large  association,  or  lease  or  anytiiing  of  that  sort, 
brings  necessarily  an  extra  price  beeaiiae  of  the  power  that  it  giveB 
to  the  purchaser  to  take  it  out  of  the  combination. 

S^iAitor  Sackett.  The  pcHiit  I  had  in  mind  was  this:. Perhaps  I 
6m  state  it  better  by  an  illustration  than  in  any  other  way.  Sup- 
pose the  New  York  Central  is  in  a  consohdation  and  the  West  Shore 
is  ft  party.  There  is  a  bondholder  on  the  West  Shore  and  a  bond  is 
defaulted  on  that.  The  foreclosure  is  run  through  and  the  property 
is  offered  for  sale  and  it  is  purchased  by  the  Pennsylvania  System, 
newly  consolidated.  It  seemed  to  me  that  it  destroyed  the  purpose 
of  consolidation  which  the  Interstate  Commerce  Commission  had 
already  approved;  that  the  West  Shore  should  go  into  the  New  York 
Central  consolidation  and  not  into  the  Pennsylvania  consolidation, 
and  that  if  the  Pennsylvania  could  not  take  it  by  reason  of  its  pur- 
chase it  limited  the  right  of  the  bondholder  to  get  the-  highest  price 
for  his  property  that  he  was  entitled  to. 

Mr.  Thom.  Of  course,  you  can  not  after  this  law  is  passed  have  one 
railroad  buying  another  except  subject  to  the  commissloii's  oonaeiiti 

Senator  Sackett.  Yes. 

Mr,  T90M.  That  ends  that  )  >  I  i  i. 
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Senator  Sackett.  That  ends  it. 

Mr.  Thom.  But  the  cases  where  one  railroad  is  the  purchaser  at  a 
forecloeim  sale  of  another  are  very  rare.  Moreover  the  whole  of  the 
field  of  purchase  outside  of  some  other  raikoad  and  the  whole  of  the 
field  of  purchase  by  another  road  if  permitted  by  the  Commission  is 
left.  Manifestly,  that  is  a  big  protection  to  the  bondholder,  to  be 
able  to  sell  his  property  so  as  to  take  it  out  of  a  consolidation,  because 
there  is  every  motive  then  on  the  part  of  the  people  who  aM  in  the 
consolidation  to  restore  it  to  that  place,  and  it  hw  an  added  value. 
I  answered  your  question  impulsively  yesterday  and  I  wanted  to 
correct  what  I  thought  might  be  thouig^t  an  erroneous  statement  of 
law. 

Now,  coming  back  to  the  provision  on  page  15,  which  I  omitted  in 
consequence  of  desiring  to  wait  for  Senator  Sackett  to  give  that  ex- 
pression of  opinion,  we  find  there  a  provision  which  is  intended  to 
clear  away  the  obstacle  in  the  way  of  a  unification  that  might  be 
created  by  covenants  in  bonds.  It  is  expressly  negative  there,  that 
such  a  covenant  in  a  bond,  or  in  a  mortgage,  would  give  any  right 
to  the  bondholder  or  to  the  trustee  to  stop  this  consolidation.  He  is 
left  to  his  unimpaired  rights  in  his  security  and  to  his  lien.  If  the 
suggestion  k  adopted  he  will  have  no  right  to  declare  a  default  of  his 
mortgage  on  account  of  what  Coneress  has  thought  it  best  to  do,  and 
that  covenant  can  not  be  resorted  to  in  any  way  for  the  purpose  of 
impeding  consolidation.   That  is  what  is  provided  here* 

Senator  Couzens.  What  other  default  did  you  have  in  mind  when 
you  said  a  trustee  might  develop  a  default  other  than  a  d^auit  on 
the  interest  on  the  bond? 

Mr.  Thom.  Some  of  these  mortgages  might  permit  the  trustee  to 
declare  a  default  for  a  breach  of  covenant,  and  here  is  a  covenant 
that  no  consolidation  shall  take  place  without  the  consent  of  the 
trustee. 

Senator  Couzens.  I  just  wanted  to  reemphasize  that. 

Mr.  Thom.  Our  very  decided  view  is— it  was  not  taken  by  us 
alone;  it  was  after  conference  with  some  prople  in  pubfic  position- 
that  Congress  would  never  consent  to  permit  the  private  contracts  of 
the  parties  to  be  regulated  to  stand  in  the  way  of  its  exercise  of  the 
full  power  of  regulation. 

S«iatOT  Sackett.  This  section  is  really  declaratory  of  the  law? 

Mr. /raoM.  Yes;  and  when  it  is  there  you  will  avoid  a  great  deal  of 
htkation  by  having  it  aqxressed. 

On  page  25  Commissioner  Hall  called  attention  to  paragraph  3. 
whieh  IS  as  follows:  x-  ; 

The  opportunity  to  be  heard  by  the  commission  and  the  right  to  secure  just 
eompensation  for  their  stoek,  as  afforded  by  this  «tle,  shaU  constitute  the  iole 
and  exclusive  remedies,  in  opposition  to  the  plan,  of  stoekhoidm  oi  a  eairier 
owning  or  possessing  railroad  or  terminal  property,  etc. 

His  statement  to  the  committee  was  that  if  that  is  to  be  construed 
as  merely  a  declaration  that  such  dissenting  stockholder  should  not 
have  power  to  prevent  the  plan  going  into  effect,  he  had  no  quarrel 
with  it,  but  that  if  it  went  farther  and  took  away  from  a  stockholder 
his  private  rights  against  the  board  of  directors  which  he  might  think 
had  wronged  him,  or  against  the  majority  of  the  stockholders  which 
he  naight  think  had  created  a  breach  of  trust  in  dealing  with  him, 
he  did  have  objection  to  it;  that  he  thou^t  tiiose  private  '  ' 
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ought  not  to  be  taken  away.  I  think  that  is  what  it  means  now.  I 
was  asked  the  other  day  to  say  what  we  thought  it  meant,  and  I 
wanted  to  confer  with  some  other  gentlemen  who  were  acquainted 
with  this  work  before  I  made  a  committal  on  their  behalf,  but  I 
have  conferred  and  I  think  that  is  what  it  means  as  it  stands.  §| 

I  thinki  however,  ike  words  "in  opp<^ition  to  the  plan,"  in  line 
16,  could  be  made  entirely  clear  by  use  of  such  language  as  this  in 
dKS  pkMse  el  it:  "in  respect  to  the  bringing  about  of  a  unMcation  and 
omeryiDg  into  effect  the  plan  approved  by  the  commisaion."  In 
other  words,  we  do  not  oppose  the  clarification  of  the  section  in  the 
way  that  Mr.  Conunissioner  Hall  thinks  desirable. 

Senator  Sackett.  .Those  are  words  of  limitation? 

Mr.  Thom.  Those  are  words  of  limitation. 

Senator  Wagner.  Will  you  repeat  those  words,  please,^  Colonel? 

Mr.  Thom.  Strike  out  in  line  15  the  words  "in  opposition  to  the 
plan''  and  insert  in  place  of  them,  *'in  respect  to  the  bringing  about 
of  a  unification  and  carrying  into  effect  the  plan  approved  by  the 
commission." 

Senator  Couzens.  May  I  ask  you  to  revert  to  section  2  on  that 
same  page,  and  ask  what  the  purpose  of  that  clause  is,  to  permit  a 
carrier,  or  petitioning  carrier,  to  withdraw  from  an  application? 

Mr.  Thom.  It  is  this:  Of  course,  if  the  plan  is  pursued  or  carried 
out  and  there  is  a  very  large  dissenting  minoritj^  the  obligation 
Whidl  the  carrying  into  effect  of  the  plan  would  make  definite  on 
the  carrier  might  be  a  very  large  and  destructive  one.  If  the  minority 
wero  a  very  large  (me  and  the  property  w^  very  valuable,  it  might 
involve  a  tremendous  financiid  obligation  to  go  through  with  the 
pUu^  and  to  ocmdemn  all  that  dissenting  stock.  This  is  int^ded 
to  allow  the  carrier,  if  there  is  dissent,  to  withdraw  from  the  plan 
instead  of  carrying  it  out  and  not  go  on  with  the  consolidation. 

Senator  Couzens.  I  think  not  only  does  the  point  you  make 
have  weight  but  I  also  see  possibilities  here  of  a  conspiracy,  if  you 
like,  of  stockjobbing.  In  other  words,  if  the  petitioning  carrier  had 
made  his  application  and  it  looked  apparent  that  the  stock  was  going 
up  because  of  this  proposed  consolidation,  insiders  may  unload  it 
on  the  public  and  then  withdraw  their  application.  I  think  it  is 
very  dangerous  with  respect  to  possibihties  of  stockjobbing  to 
permit  that  sort  of  thing.  I  do  not  just  at  the  moment  see  how  it 
can  be  obviated,  but  it  is  a  matter  that  ought  to  receive  considera- 
tion. 

Mr.  Thom.  I  can  see  the  point  that  the  chairman  makes.  I  do 
not  tiiink  there  is  going  to  be  much  of  that  sort  of  thing  when  you 
consider  that  to  withdraw  the  application  you  have  got  to  get  a 
majority  and  whatever  is  unloaded  on  the  public  would  have  to  be 
bou^t  with  the  understanding  that  this  thing  is  going  through 
unlesB  jihe  mai<Mity  aipes  to  ilm  withdrawal.  I  think  the  danger  is 
thus  reduced  to  a  minanum.  A  little  stocl^ohbing  could  not  liave 
th«  effect  of  causing  the  withdrawal.  Jn  order  to  withdraw  it  would 
have  to  be  done  by  the  majority  and  such  action  on  the  part  ol  th» 
majority  would  be  a  hard  thing  to  get  after  they  had  gone  into  the 
large  enterprise  of  bringing  about  such  a  consolidation  which  they 
would  not  be  willing  lightly  to  .abandfl^  (hily  a  v^ry  aubeliiitial 
reason  could  cauae  suiQh  action. 

8MB8  grl— t 
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Senator  Couzens.  Of  course,  to  make  the  application  you  do 
not  have  to  have  the  majority.  The  directors  can  make  the  applica- 
tion and  get  all  of  the  publicity  that  goes  with  it  and  then  withdraw 
from  the  application. 

Mr.  Thom.  But  this  clause  only  covers  the  case  where  there  is  a 
dissenting  stockholder  and  that  can  not  be  determined  until  after  the 
stockholders*  meeting  and  acceptance  of  the  stockholders. 

Senator  Couzens.  That  is  rather  a  large  question  because  you 
call  easily  have  an  arrangement  to  have  a  dissenting  stockholder 
appear  at  any  time  after  the  damage  is  done. 

Mr.  Thom.  This  states  that  he  eliall  be  a  dissenting  stockholder. 

Senator  Cout  sns.  Tes;  but  tl^  point  that  I  am  trying  to  make  is 
that  before  stockholders  are  considered  for  a  moment  the  directors 
may  make  application  for  the  consolidation.  Up  to  that  time  the 
stockholders  have  not  been  consulted  at  ail.  After  this  application 
has  been  made,  publicity  has  been  created.  A  paper  increase  in 
the  value  of  the  stock  may  have  developed  as  a  possibility  of  this 
consolidation.  The  insiders  may  have  sold  their  stock  because  of 
the  increased  market  price  and  afterwards  withdraw  their  applica- 
tion and  buy  the  stock  back  at  a  lower  price  than  they  sold  it  for 
because  the  application  had  been  withdrawn.  I  think  tliere  is  great 
danger  there. 

Mr.  Thom.  Of  course,  you  appreciate  that  they  can  withdraw  it 
anyhow  up  to  the  time  it  is  passed  on  by  the  commission. 

Senator  Couzens.  Then,  why  this  paragraph? 

Mr.  Thom.  I  would  like  to  have  Mr.  Bledsoei  the  general  counsel 
for  the  Atchison,  to  state  a  view  in  regard  to  that  that  he  has. 

Mr.  BiiBOBOX.  Mr.  Chairman,  mv  thought  in  connection  with  that 
provision  was  that  there  is  a  possibility  mat  you  have  in  mind,  but 
a  greater  danger  was  in  connection  with  the  approval  of  the  plan 
and  then  having  a  lot  of  the  stock  promoters  go  out  and  buy  up  a 
sufficient  amount  of  the  stock  so  that  if  you  are  compelled  to  take  it 
it  may  seriously  embarrass  the  ability  of  the  carrier  to  carry 
forward  the  consolidation  and  even  embarrass  it  in  the  discharge  of 
its  duties  as  a  public  servant  after  it  is  completed.  In  other  words, 
the  carrier  in  the  acquisition  of  these  same  securities  might  be  con- 
fronted with  a  much  more  disastrous  consequence  to  the  public  by 
having  the  price  run  up  on  it  beyond  the  price  of  so  recent  a  time 
and  it  be  compelled  to  take  them  perhaps  on  the  basis  of  the  market 
price,  because  it  is  more  than  likely  that  whatever  determination  of 
value  attaches  to  the  stock  itself  will  be  based  on  the  market  price. 
II  that  situation  occurred,  the  detriment  to  the  carrier  and  to  the 
public,  resulting  from  being  extraneously  priced  because  it  is  tied,  by 
having  made  the  application,  I  think  would  be  move  disastrous  than 
Uie  otner  horn  of  the  dilemma  which  you  have  discussed. 

Senator  Coitsbns.  Well,  you  admit  that  t^ere  is  another  horn  of 
the  dilemma? 

Mr.  Bledsoe.  Yes.  I  do  not  see  how  you  can  keep  the  matter 
of  stock  speculation  out  of  a  transaction  of  this  kind.  It,  of  course, 
ought  to  be  minimized  as  far  as  it  is  possible  to  minimize  it,  and  the 
carriers  ought  not  to  be  burdened  in  carrying  through  a  consolidation 
with  any  law  that  would  make  them  become  subject  to  the  specu- 
lations in  the  market  and  be  compelled  to  pay  prices  for  the  stock 
that  might  result  from  such  speculation.       a        vl  u 
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Senator  Couzens.  It  occurred  to  me  that  with  respect  to  your 
statement  you  had  the  protection  of  the  commission  in  permitting 
the  financial  set-up  to  protect  you  against  having  to  pay  these 
outrageous  prices  that  might  be  created  by  speculators. 

Mr.  Bledsoe.  If  we  are  not  permitted  to  withdraw  but  are  required 
to* go  forward,  I  do  not  see  how  the  commission  could  protect  us. 

Senator  Couzens.  The  commission  would  not  require  you  to  go 
forward  if  in  the  opinion  of  the  commission  the  stock  were  at  an 
exorbitant  price  and  necessitated  the  setting  up  of  a  fiBaadal  plan 
which  was  not  in  the  public  interest. 

l^Ir.  Bledsoe.  That  may  be  true. 

S^ator  Couzens.  I  think  you  have  more  protection,  the  railroad 
has  more  protection,  in  having  to  pay  an  exorbitant  price  for  its  stock 
than  woiud  accrue  to  the  other  horn  of  the  dilemma  to  which  I 
referred.  However,  we  can  ^Uscuss  that  in  executive  session  of  the 
committee. 

Senator  Sackett.  How  far  do  you  think  the  statement  that  the 
promoters  have  a  right  to  withdraw  acts  as  a  notice  to  a  purchaser  in 
the  open  market,  as  the  chairman  refers  to,  that  he  may 
ing  that  speculation? 

Mr.  Bledsoe.  To  the  man  who  is  well  informed  but  who  is  not 
afraid  of  the  stockholder,  notwithstanding  those  things  it  would  be, 
of  course,  a  notice.  To  the  man  who  lived  in  the  country  and  simply 
bought  on  advice  and  on  the  appearance  of  the  stock  going  up,  it 
would  afford  no  protection  whatever;  and  that  m  the  man  who  is 
realty  entitled  to  protection ;  he  is  not  aUe  to  take  care  of  hims^  in  a 
mampulation  of  that  kind. 

Senator  Febs.  I  was  going  to  say  that  we  ought  wherever  we  can 
prevent  the  manipulation  of  interested  parties  at  the  espmae  of  the 
public. 

Senator  Couzens.  The  only  question  that  arose  in  my  mind  was 
whether  the  application  for  withdrawal  might  be  made  in  good  faith. 
If  there  is  any  way  of  securing  it  being  made  in  good  faith  I  am  for  it. 

Mr.  Bledsoe.  I  think  the  matter  of  the  prevention  of  manipula- 
tion is  very  much  in  the  public  interest  and  in  the  interest  of  carrying 
forward  the  consolidations. 

Mr.  Thom.  As  the  time  is  going  by  and  I  have  one  or  two  important 
considerations  to  present,  I  will  pass  over  to  page  32  and  to  page  33. 
I  will  first  say  in  regard  to  section  218,  on  page  33,  which  begins  in 
line  14  on  that  page  and  is  headed  "Sepai:al»lity  of  provisions,''  that 
I  have  come  to  doubt  whether  or  not  this  is  a  proper  biU  to  have  tilie 
separabiUty  provision  in.  It  is  int^ded  as  one  eomplete  scheme. 
If  any  of  it  fails  that  is  important  enough  for  the  court  to  say  that  it 
is  a  condition  of  the  existence  of  the  whole  bill,  it  seems^  to  me  that 
the  whole  idea  might  be  allowed  to  fall  instead  of  having  just  some  of 
it  be  permitted  to  remain  in  effect. 

Senator  Couzens.  I  think  you  could  devise  language,  though, 
that  probably  would  not  have  the  disastrous  effect  to  which  you  refer. 

Mr.  Thom.  I  want  to  illustrate  that,  if  I  may.  Suppose  one  of  the 
important  provisions  of  this  law  as  to  the  power  that  here  is  under- 
taken to  be  conferred  on  State  corporations  were  declared  to  be 
unconstitutional.  I  do  not  think  it  could  be,  but  I  am  taking  that 
as  an  illustration.  Then  you  would  not  like  to  have  what  this  bill 
now  has  in  it,  that  all  the  balance  of  the  act  should  stand,  including 


112        •        CONSOUDAIION  QV  BAILWAT  PBOPSBX2B8 

that  part  relating  to  paragraph  2  of  section  5.  So  I  doubt  whether 
that  is  a  good  clause  in  this  bill.  1  want  also  to  make  the  suggestion 
that  paragraph  2  of  section  3,  which  is  at  the  bottom  of  page  33,  be 
omitted,  and  that  paragraph  2  of  section  5  of  the  present  law  be 
treated  as  is  done  in  paragraph  2  at  the  bottom  of  page  32,  whicli 
would  leave  it  in  effect  but  would  permit  the  commission  to  require 
the  proceedings  for  carrying  it  into  effect  to  conform  to  the  require- 
irailt  of  this  bill. 

The  effect  of  paragraph  2  at  the  bottom  of  pa^e  33  is  merely  to 
say  that  paragraph  2  of  section  5  shaU  stand,  but  mat  no  appHoation 
diall  hereafter  be  made  under  it>  The  proposal  tiiat  I  m«&e  is  ^at 
l^t  be  cMnitted  and  that  paragraph  2  of  section  H  of  the  present  act 
be  allowed  to  stand,  with  the  conditi<m  t^t  the-  Commission  may 
reauire  any  applicant  under  it  to  co^lonn  to  the  method  of  pro- 
cedure provided  by  this  bill. 

I  w  ant  at  his  point  to  file  a  brief,  which  I  will  call  Exhibit  No.  2, 
on  the  authority  of  Congress  to  confer  power  to  consolidate  upon 
State  corporations  engaged  in  interstate  commerce.  I  will  not  take 
time  to  read  it  but  will  file  it  here  for  use  if  you  see  fit  to  use  it.  It 
is  in  two  parts,  one  prepared  by  me  and  the  other  by  Judge  Lovett. 

(The  brief  referred  to  will  be  found  at  the  end  of  Mr.  Thom's 
statement.) 

Senator  Cot^zens.  In  regard  to  the  separability  of  provisions, 
would  you  object  to  that  being  in  there  if,  for  example,  the  court 
should  find  that  that  section  that  we  have  just  been  discussing  that 
the  evidence  shall  be  conclusive  were  declared  to  be  invalid?  You 
would  not  want  the  whole  bill  upset  because  of  that,  would  you? 

Mr.  Thom.  No;  I  think  the  court  would  determine  that  that  was 
m>t  such  an  important  part  of  the  bill  as  to  destroy  the  balance  of  it. 

Senator  Couzens.  So  you  would  be  willing  to  leave  it  to  the 
court  to  say  whether  or  not  the  bill  should  be  destroyed  because  of 
some  part  of  it? 

Mr.  TnoM.  Yes. 

S^ator  Couzens.  Before  we  adjourn  I  would  like  to  ask  the 
author  of  the  bill  if  he  is  ready  to  go  ahead  with  two  or  three  wit- 
nesses to-morrow  morning  that  want  to  come  idiead  of  Colood 

Thom? 

Senator  Fess.  Colonel  Thom,  you  have  finished,  have  you? 

Mr.  Thom.  Yes;  unless  there  are  some  stat^^ts  hereafter  made 

to  which  I  should  want  to  reply. 

Senator  Fess.  I  believe  the  Senator  from  New  York  had  some  one 
coming  to-morrow. 

Senator  Wagner.  A  representative  of  the  Port  of  New  York  Au- 
thority is  to  be  here  to-morrow.  That  is  a  public^  body,  you  imder- 
stand. 

Senator  Couzens.  Will  he  be  here  to-morrow  morning? 
Senator  Wagner.  Yes. 

Senator  Couzens.  Mr.  Moore,  of  the  Kansas  City  Southern,  wants 
to  be  heard  to-monow. 

Senator  Faaa.  Mr.  Williams  is  the  man  that  Senator  Hawes  re- 
hmd  to  as  wantmg  to  be  heard  tomorrow. 

Senator  Couzens.  Senator  WatscmmiideaiTangementB  to  have  Mr. 
Moore  of  the  Kansas  C&tj  Southera  hisard  to-morrow. 
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Mr.  Thom.  This  letter  that  I  have  before  me  is  from  Mr.  Moore 
and  this  suggestion  which  I  have  made  is  a  suggestion  that  comes 
from  him  about  "a  carrier  or  carriers"  in  one  of  the  se^^  here. 
There  are  two  other  suggestions  that  he  made  tiiat  I  have  not  brought 
to  your  attention.  •  , 

S«aator  Fess.  It  was  Senator  Hawes  that  wanted  Mr.  Williams  to 
be  heard  to-morrow.   I  have  no  word  as  to  whether  he  will  be  here  or 

'^^Senator  Couzens.  With  whom  is  Mr.  Williams  connected? 
Mr.  Thom.  The  Missouri  Pacific,  the  Wabash,  and  several  other 

roads.  .  ,  t  ^  u 

Senator  Fess.  On  Saturday  the  Industrial  League  wants  to  be 

heard  through  Mr.  FuUbright. 

Senator  Sackett.  Mr.  Thom,  I  am  anxious— and  I  am  not  speak- 
ing for  myself  alone  but  for  myself  and  one  or  two  others— before  we 
take  up  this  bill  in  executive  session  to  have  some  prominent  railroad 
executive  operating  man  come  before  the  committee  and  give 
factory  reasons  why  a  consolidation  problem  should  be  met.  What 
is  to  be  gained  by  consoildation?  We  have  heard  your  statement. 
What  some  of  us  are  anxious  to  go  into  a  little  further  is  the  value  01 
consolidations  from  an  operating  standpoint. 

Senator  Couzens.  Did  we  not  have  that  before  m  one  of  our 
hearings?  Did  not  some  of  the  operating  heads  come  here  and 
describe  the  value  of  consolidattims? 

Senator  Fess.  On  the  Cummins  bill  they  did.   We  had  eUborate 

hearings  on  that.  ,    ,  ,  , 

Senator  Sackett.  That  is  a  good  while  ago,  and  a  good  many 
questions  have  been  raised  recently  as  to  whether  consolidation  is  m 
the  operating  interest  to  any  great  extent,  whether  it  is  worth  while. 
Mr.  Thom.  You  want  to  hear  from  some  practical  operating  man? 
Senator  Sackett.  We  want  to  hear  what  the  operating  side  has  to 

^*^r.  Thom.  I  will  try  to  bring  that  about,  Senator. 

Senator  Fess.  Mr.  Chairman,  the  short-line  people  want  to  be 
heard.  They  are  ready  to  be  heard  at  any  time.  We  will  suit  our 
convenience  to  them.  i     •       i_  • 

Mr.  Cain.  The  House  committee  will  be  conducting  hearmgs 
next  week  and  I  presume  it  can  be  arranged  so  that  my  engagements 

will  not  conflict.  .         •  .i     i  tt 

Senator  Fess.  We  will  not  be  holding  h^ffings  while  the  House 

committee  is  working.   There  was  also  a  Boston  man  here  yesterday. 
Mr.  Thom.  Mr.  Rich. 

Senator  Fess.  Apparently  he  is  not  here  now. 

Mr.  TBxm,  You  were  audng  about  a  practical  man.  I  do  not 
know  whether  you  would  regard  this  gentleman  that  I  am  about  to 
mention  as  coming  within  your  definition,  but  Mr.  A.  H.  Harris,  a 
vice  president  of  the  New  York  Central,  has  been  here  discusnng 
those  questions  and  I  could  easily  get  him  again. 

Senator  Sackett.  Is  he  in  charge  of  operations? 

Mr.  Thom.  No;  he  is  not  in  charge  of  operations. 

Senator  Couzens.  Can  you  get  Mr.  Willard? 

Mr.  Thom.  T  can  get  some  one. 

Senator  Sackett.  Just  to  sum  up  those  things  which  maybe  we 

have  discussed  before  and  maybe  we  have  not. 
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Senator  Couzens.  We  will  adjourn  now  until  10  o'clock  to-morrow 

morning. 

(The  brief  referred  to  by  Mr.  Thorn  is  as  follows:) 

Exhibit  No.  2 
(Part  1.  By  Mr.  Thorn) 

AVTHOBITT  OF  C0NOBB88  TO  CoNFER  POWXB  TO  CONSOLIDATE   UPOX  StaTB 

Uoarauiioini  Enoaobd  nr  lH*rmwnAVm  Ck>iiiaB»cB 

The  Question  now  arises  whether  Congrcs.s  can,  under  the  Constitution,  confer 
upon  ndlroad  corporations,  chartered  by  a  State  and  authorized  by  the  State  to 
engage  in,  and  actually  engaged  in,  interstate  oommeree,  power  to  eomolidate 
or  merge  with  one  another,  when  the  State  charter  confers  no  such  power,  or 
when  such  consolidation  or  merger  is  contrary  to  tiic  policv  of  the  State,  in 
respect  to  parallel  or  competing  Hues  or  otherwise,  as  reflected  in  the  statutes 
or  Constitution  of  the  State. 

Those  who  deny  this  power,  to  Congress  rely  on  expressioDs  found  in  the  caset. 
such  as  the  following: 

**In  the  division  of  authority  with  respect  to  interstate  railways  Congress 
reserves  to  itself  the  superior  right  to  control  their  commerce  and  forbid  inter- 
ference therewith;  while  to  the  States  remains  the  power  to  create  and  to  regulate 
the  instruments  of  such  commerce,  so  far  as  necessary  to  the  conservation  of  tlie 
public  interests. 

"If  it  be  assumed  that  the  States  have  no  right  to  forbid  the  consolidation  of 

competing  lines,  because  the  whole  subject  is  within  the  control  of  Congress,  it 
would  necessarily  follow  that  Congress  would  have  the  power  to  authorize  such 
eonsottdation  in  defiance  of  State  legislation — a  proposition  which  onlv  needs  to 

i^S/Ir*!?  its  unsoundness."    (t.  &  N.  Raihroad  v.  Kentuckv, 

161  U.  S.  702.)  * ' 

or 

"It  does  not  call  for  argument  that  railroad  companies  are  incorporated  to 
perform  a  public  service,  and  that  it  is  for  the  State  to  define  their  powers  and 
to  control  their  exendse  of  such  powers/f    (L.  A  N.  RaUroad  r.  Kentucky,  188 

U.  b.  512.) 

Before  proceeding  to  discuss  affirmatively  the  main  question  above  stated, 
bnef  comment  should  be  made  on  these  cases. 

The  first  of  them  (namely,  that  in  161  U.  S.)  was  a  case  in  which  the  Louis- 
ville &  Nashville  Railroad  Co.  undertook  to  acquire  the  control  of  and  to  operate 
certain  other  lines  of  railroad,  alleged  to  be  parallel  and  competing  with  its  own 
Imes,  eoTitrary  to  the  Constitution  and  laws  of  Kentucky  which  forbade  the 
consolidation  or  acquisition  of  parallel  or  competing  lines. 

Congress  had  not  acted  on  the  subject,  and  the  validity  of  such  action  by 
Congress  was  not,  and  could  not  be,  involved  in  the  case.  "  What  the  Supreme 
Court  said,  as  set  forth  in  the  above  quotations,  was  said  merely  by  way  of 
argument  and  was  clearly  obiter  dictum,  which,  by  universal  concession,  does 
not  amount  to  judicial  authority. 

I»i<}fed,  part  of  what  is  there  said  by  the  court  bv  way  of  argument,  namely, 
that  the  power  to  create  and  regulate  the  instruments  of  interstate  commerce, 
so  far  as  necessary  to  the  conservation  of  the  public  interests,  remains  with  the 
States,"  is  directly  contrary  to  the  repeated  decisions  of  the  Supreme  Court 
itself,  upholding  the  power  of  Congress  to  create  and  regulate  such  instrumen- 
tahties.  (McCuUoch  v.  Maryland,  4  Wheat.  316,  411,  422;  Osborne  v.  Bank  of 
U.  S.,  9  Wheat.  738,  861,  873;  Pacific  Railroad  Removal  cases,  115  U.  S.  1,  18: 
California  v.  Pacific  Railroad,  127  U.  S.  1,  39;  Luxton  v.  North  River  Bridge  Co.. 
158  U.S.  529;  Wilson  v.  Shaw,  204  U.  S.  34;  Wisconsin  R.  R.  Comm.  v,  C. 

Q.  R.  R.  Co.,  257  U.  8.  500.) 

And  the  remainder  of  what  is  there  said  by  the  court  by  way  of  argument,, 
namely,  that  it  would  follow  from  the  assumption  mentioned  **'that  Congress 
would  have  the  power  to  authorize  such  consolidation  in  defiance  of  State 
legislation — a  proposition  which  only  needs  to  be  stated  to  demonstrate  its 
unsoundness,"  is  said  by  the  court  in  apparent  forgetfulness  that  oiie  of  the 
important  railroads  of  the  country,  the  Union  Pacific,  is  the  product  of  legislation 
by  Congr^  bestowing  upon  a  State  corporation  the  power  to  consolidate,  and 
that  consolidation  was  challenged  by  the  State  of  Ivansas,  the  State  afterwards 
abaiKloiiiiig  its  oontention,  as  u  hminafter  mote  fully  shows. 
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The  second  of  the  cases  from  which  quotation  has  been  ma(^  supra  (nam^y, 
that  in  183  U.S.),  involved  the  question  of  the  validity  of  the  statute  and  constitu- 
tion of  Kentucky  in  their  relation  to  intrastate  traffic,  forbidding  a  charge,  or  the 
receipt,  of  greater  compensation  for  the  shorter  than  for  the  longer  haul  under 
certain  conditions.  No  statute  of  Congress  was  involved  nor  any  attempted 
exercise  by  Congress  of  a  power  to  define  the  powers,  or  to  control  their  exeroi», 
of  a  railKMui  company  incorporated  by  a  State.  Here,  as  in  the  case  in  161  U . 
what  was  said  bv  the  Supreme  Court  was  merely  a  loose  expression,  used  arguendo, 
and  was  clearly  obiter  dictum  only.  It  furnished  no  authority  wftatew. 
Indeed,  the  supreme  authority  of  Conl^ess  ov«r  railroad  corporations  chartered 
by  a  State,  in  respect  to  their  reUtive  charges  for  the  long  and  for  the  short 
haul  in  interstate  commerce,  has  been  so  repeatedly  exercised  and  so  universally 
upheld  by  the  Supreme  Court  that  no  citation  of  authority  is  necessary  to  sustain 
the  lefcal  proposition.  ■      .          ,  •      ^  ^ 

Thwe  cases  forcibly  ttlustrate  the  danger  ef  relying  on  loose  expressions  of  a 
court,  used  in  argument,  and  on  points  not  involved  in  the  case. 

Reverting  now  to  the  main  question:  So  far  as  my  examination  of  the 
ities  extends  and  so  far  as  I  am  aware,  no  case  can  be  found  in  the  Supreme  C^ourt 
which,  in  the  decision  of  the  points  involved,  is  adverse  to  the  contention  that  it 
is  within  the  constitutional  authority  of  Congress  to  confer  upon  railroad  corpora- 
tions, chartered  by  a  State  and  authorized  by  the  State  to  engage  in,  and  actually 
engaged  in,  interstate  commerce,  power  to  consolidate  or  n^rge  with  one  another, 
w^the  Stote  eharter  confers  no  such  power  and  even  where  such  consolidation 
or  merger  is  contrary  to  the  poUcy  of  the  State  as  expressed  m  its  statutes  or 

Constitution.  ^  *  •  «^ 

'  The  constitutional  power  of  Congress  to  enact  such  legislation  may  be  sustainea 
under  several  separate  cUuses  of  the  Constitution,  but,  as  its  power  under  the 
commerce  clause  is  ample,  the  discussion  here  wiU  be  confined  to  its  power  to 
legulate  interstate  and  foreign  commerce. 

THE  COmfBECB  POWBS,  STANniNO  ALONE,  IS  ADEQUATE  TO  gUPPORT  BUCH  I^QMB' 

LATION  BT  CONOBE88 

The  power  of  Congress  to  regulate  interstate  and  foreign  commerce  is  without 
limit,  except  the  limit  imposed  by  the  fifth  amendment  to  the  Federal  Constitu- 
Uon,  which  requires  due  process  of  law  and  forbids  the  takmg  of  private  property 
for  public  use  without  just  compensation.  , 
-  WhUe  this  proposition  of  law  is  so  well  recognized  as  to  require  no  ratotion  oi 
authority  to  ertii&ish  it,  for  convenience  the  following  cases  may  be  cited:  Gi^ 
bons  V.  Ogden,  9  Wheat.  1,  196,  197;  Northern  Securities  Co.  v.  U.  S.,  193  U.  fe. 
335-336;  Minnesota  Rate  Case,  230  U.  S.  399,  411;  Houston  &  Texas  Ry.  Co.v, 
U.  S..  234  U.  S.  351;  American  Express  Co.  v.  Cakiwell,  244  U.  S.  625; 
K.  R.  Co.  V,  Pub.  UtiUties  Comm.,  245  U.  S.  606;  Bammet  v.  Dagenhart,  247 
U.  S.  269;  Wisconsin  Rate  Case,  257  U.  S.  590. 

In  Gibbons  v.  Ogden,  Chief  Justice  MarshaU  uses  this  language,  which  has 
never  been  departed  from  or  questioned:  ,  .    .    •  i 

"The  sovereignty  of  Congress,  though  limited  to  specific  objects,  is  plenary  as 
to  those  objects.  The  power  over  commerce  with  foreign  nations  and.  among 
the  several  States,  is  vested  in  Congress  as  absolutely  as  it  would  be  m  a  smgle 
government  having  in  its  Constitution  the  same  restrictions  on  the  eieiCiae  01 
the  power  as  are  found  in  the  Constitution  of  tte  Ui^tod  Stales. 

See  also  Lottery  case,  188  U.  S.  353. 

In  view  of  the  extent  and  domfnant  character  of  the  commerce  power,  and  il 
provision  for  consolidation  of  carriers  engaged  in  interstate  commerce  is  Int- 
imate exercise  of  the  power  of  regulation,  the  qu^ion  would  appear  not  to 
admit  of  further  debate.  Under  such  circumstances,  the  conclusion  would  be 
inevitable  that  Congress  has  the  powder  to  confer  upon  the  instrumentalities  of 
interstate  commerce  authority  to  conform  to  its  requirements  as  to  the  regulations 

it  lawfully  prescribes.  ...  ,  * 

1.  Let  us  therefore  first  consider  whether  provision  for  consohdation  of  carriers 
engaged  in  interstate  commerce  is  a  legitimate  exercise  of  the  power  of  regulation. 
This  does  not  seem  to  be  doubtful.  *  u 

It  is,  I  believe,  universally  admitted  that  government  ownmhip  of  such 
earrim  may  be  acquired  and  government  operation  may  be  conducted  under 
the  commerce  clause  of  the  Constitution.  This  is  an  extreme  form  of  consolida- 
tion, and,  if  this  could  be  done  under  the  commerce  clause  as  a  legitimate  exercise 
of  the  power  of  regulation,  anything  less  than  this  extreme  would  seen  also  to 
be  a  legitimate  exercise  of  the  power  at  regulation. 
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^^^In  view  of  the  unifying  commercial  forces,  affecting  transportation,  brought 
WMito  play  by  gteam,  by  gasoline,  and  by  electricity  (including  telegraph,  tele- 
phone, and  radio),  CongreM  may  conclude  that  the  public  can  no  longer  be 
adequately  served  by  a  very  large  number  of  disjointed  railroads,  differently 
and  independently  managed  and  operated,  difficult  to  coordinate  to  the  extent 
that  the  movement  of  commercial  traffic  may  require;  that  systematic,  instead 
of  haphazard  and  uncertain,  coordination  is  necessary;  that  a  system  ol  better, 
more  dependable,  and  more  harmonious  cooperation  in  the  operation  of  the 
inetnimentalities  of  commerce  is  needed  in  the  public  interest;  that  this  important 
object  wfU  be  promoted  by  fewer  systems  of  roads;  and  that  the  best  means  of 
accomplishing  this  is  throu^  eonsdidation.  Oo^^ress  may  l&ewise  conclude 
that  the  problem  of  preserving  weak  roads,  rendering  an  important  service  to 
the  public,  is  a  problem  of  national  significance  and  can  be  dealt  with  and  at 
least  favorably  and  substantially  influenced,  and  perhaps  solved,  by  consolidation. 

Again,  as  related  to  the  "  weak  road  proUera,"  there  are  two  sehoob  of  thought 
in  respect  to  prescribing  divisions  of  joint  rates  with  reference  to  the  financial 
needs,  instead  of  the  relative  service,  of  the  participating  carriers,  and  in  respect 
to  the  present  system  of  rate  making,  whereby  certain  shippers,  not  served  by  a 
weak  luie,  are  charged  more  than  they  should  be,  if  the  direct  service  thev  enjoy 
is  alone  considered,  in  order  to  support  weak  lines  on  which  they  are  not  directly 
dependent  for  service,  and  whereby  the  excess  thus  paid  does  not  go  back  to  the 
shippers  that  have  overpaid,  but  to  the  Government.  One  of  these  schools  of 
thoufl^t  endorses  the  vleir  that  the  division  of  rates  should  be  made  with  reference 
to  the  financial  needs  of,  and  in  order  to  support,  the  weak  lines,  while  the  other 
rejects  this  view  and  contends  that  the  result  is  to  take  from  a  carrier  that  which 
it  earns  for  a  service  which  it  performs  and  to  give  it  to  another  which  has  not 
perfotmed  the  snrvice,  sim|dy  beeaase  it  needs  it.  One  of  these  echoed  of  thought 
endorses  the  present  system  of  rate  making,  while  the  other  believes  that  a  method 
should  be  devised  whereby  no  shipper  should  be  charged  more  than  is  proper  for 
the  service  which  he  directly  receives  and  no  carrier  should  be  deprived  of  any 
part  of  the  revenue  which  it  earns  from  reasonable  rates. 

Congress  may,  under  the  decisions  of  the  Supreme  Court,  adopt  either  of  these 
views.  If  it  adopts  the  latter  view,  it  may  reasonablv  conclude  that  the  diffi- 
culty may  be  solved  or  that  the  proper  remedy  will  be  at  least  promoted  by  a 
policy  of  consolidation. 

It  can  not  be  denied  that  to  reach  a  conclusion  by  Ccmgress  on  any  one  or  aH  of 
the  four  aspects  of  interstate  transportation  above  suggested  is  within  the  con- 
stitutional power  of  Congress,  and  its  conclusions,  when  reached,  can  not  be  con- 
sidered as  arbitrary  and  are  beyond  ehallenge  in  the  courts  or  elsewhere. 

2.  The  discretion  of  Congress  as  to  the  saection  of  means  to  carry  out  its  con- 
stitutional powers. 

It  has  been  firmly  established,  every  since  Chief  Justice  Marshall's  time,  that 
a  sotiad  oonstruetion  of  ^  Oonstitutiott  aUows  to  Congress  a  large  discretion 
with  respect  to  the  means  by  which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  enable  that  body  to  perform  the  high  duties  assigned  to  it,  in 
the  manner  most  beneficial  to  the  people,  and  that  if  the  end  to  be  accomplished 
is  within  the  scope  of  the  Constitution,  **all  means  which  are  appropriate,  which 
Wre  plainly  adapted  to  that  end,  and  which  are  not  prohibited,  are  consitutional." 
(Gibbons  t.  Ogden,  9  Wheat.  1,  196,  197;  Northern  Securities  Co.  v.  U.  S.,  103 
U.  S.  336,  and  cases  there  cited.) 

"In  the  great  ease  oT MeOAoeh  %.  Maryland,  4  Wheat.  816,  421,  423,  it  was 
said: 

"  'The  sound  construction  of  the  Constitution  must  allow  to  the  national  legis- 
lature that  discretion,  with  respect  to  the  means  by  which  the  powers  it  confers 
ate  to  be  carried  into  eseeution,  which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it  in  the  manner  most  beneficial  to  the  people.  Let  the  end 
be  legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to  that  end,  which  are  not  prohibited, 
but  consist  with  the  letter  and  spirit  of  the  Constitution,  are  constitutional.' 

'* Interstate  Commerce  Orwnmtision  v.  Brimson,  164  U.  8.  472."  Ruddy  s. 
Rossi,  248  U.  S.  107.  ^ 

If*  as  above  stated,  Congress  concludes  that  the  consolidation  of  the  existing 
systems  of  railroad  is  a  proper  means  of  accompUshing  its  constitutional  purposes, 
its  coneliHion  can  not  be  sucessfully  challenged. 

3.  The  power  of  regulation  extends  not  only  to  the  methods  bv  which  inter- 
state commerce  is  carried  on,  but  also  to  the  physical  instrumentalities  of  such 
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"The  power"  (to  regulate  interstate  and  foreign  conunerce)  "also  unbraces 
within  its  control  all  the  instrumentalities  by  which  that  commerce  may  be  car- 
ried on  and  the  means  by  which  it  may  be  a^ded  and  encouraged.''  (GAoucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  204.) 

"Its  power  extends  to  every  instrumentality  or  agencj^  by  which  it  is  carried 
on."    (Wisconsin  Rate  case,  257  U.  S.  689.) 

Thus  the  entire  instrumentality  of  interstate  commerce  is  within  the  regulating 
power  of  Congress  and  when  exercised  the  regulation  is  controlling  and  exclusive. 
(Minnesota  R&te  case,  230  U.  S.  411;  Houston  &  Texas  Ry.  Co.  y.  U.  S.,  234 
U.  S.  351,  Hammer  v.  Dagenhart,  247  U.  S.  269;  Wisconsin  Rate  case,  257  U.  8. 
589.) 

4.  The  power  to  regulate  is  a  power  to  "aid  and  encourage,"  to  "foster  and 
protect,"  as  well  as  to  "control  and  restrain."  (Gloucester  Ferry  Co.  v,  Penn- 
sylvania, 114  U.  S.  204;  Houston  &  Texas  Ry.  Co.  v.  U.  S.,  234  U.  S.  351.) 

Congress,  under  its  power  to  regulate  commerce,  may  make  the  interstate 
commerce  system,  including  the  instrumentalities  of  such  commerce,  "adequate 
to  the  needs  of  the  country."    (Wisconsin  Kate  case,  257  U.  S.  589.) 

It  would  seem  to  be  beyond  question,  in  the  exercise  of  the  power  of  Congress 
over  the  instrumentalities  of  interstate  commerce  (Wisconsin  Rate  case,  257 
U.  S.  589),  of  its  broad  discretion  to  "select  the  means"  by  which  its  constitu- 
tional powers  may  be  carried  out  (McCuUoch  v.  Maryland,  4  Wheat.  423),  in  the 
exercise  of  its  power  "to  aid  and  encourage"  (Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  204),  "to  fost«r  and  protect"  (Houston  &  Texas  Ry.  Co.  v. 
U.  S.,  234  I^.  S.  351),  and  "to  make  the  instrumentalities  of  such  conamerce  ade- 
quate to  the  needs  of  the  country"  (Wisconsin  Rate  case,  257  U.  S.  589),  and 
in  view  of  the  reasonable  relation,  as  above  shown,  of  consolidation  to  the  power 
of  regulation,  Congress  ma}'  deal  with,  regulate,  and  confer  the  power  of  consoli- 
dation on  these  instrumentalities,  if  it  may  confer  the  power  upon  corporations 
chartered  by  a  State. 

5.  Inasmuch  as  exercise  of  the  power  involves  the  conferring  by  Congress 
upon  State  corporations  of  additional  franchises,  it  is  appropriate  to  consider 
whether  Congress  has  this  power.  That  it  has,  is  abimdantly  established  by 
repeated  decisions  of  the  Supreme  Court  of  the  United  States.  (California  v. 
Pacific  Ry.  Co.,  127  U.  S.  1;  39;  United  States  v.  Stanford,  161  U.  8.  412,  433; 
Southern  Pacific  R.  R.  Co.  v.  U.  S.,  183  U.  S.  519,  527.) 

In  the  case  of  the  Southern  Pacific  Railroad  Company  v.  United  States,  183 
U.  S.,  page  527,  it  is  said: 

^'It  IS  well  settled  that  Congress  has  power  to  grant  to  a  corporation  created 
by  a  State  additional  franchises — at  least  franchises  of  a  similar  nature." 

That,  of  course,  is  to  say  that  the  franchises  granted  to  a  transportation 
corporation  must  be  with  respect  to  commerce  and  transportation. 

"Congress  has  frequently  conferred  upon  railway  companies,  existing  under 
Territorial  or  State  laws,  additional  corporate  franchises,  rights,  and  privileges, 
and  its  right  to  do  so  can  not  be  doubted.  Thus  it  was  held,  in  California  v. 
Pacific  Railroad  Co.,  127  U.  S.  1,  39,  that  Congress  possessed  and  validly  exercised 
the  power  to  create  a  system  of  railroads  connecting  the  east  with  the  Pacific 
Coast,  traversing  States  as  well  as  Territories,  and  to  employ  the  agency  of  State 
as  well  as  Federal  corporations."  (Oregon  Short  line  Railway  v.  Skottowe, 
162  U.  S.  494.) 

It  has  exercised  the  power  of  limiting  franchises  granted  by  a  State  to  a  trans- 
portation corporation  created  by  it,  in  almost  every  essential  particular — in  the 
making  of  rates,  in  the  character  of  equipment,  in  the  character  of  service,  in 
the  matter  of  safety,  in  the  keeping  of  accounts,  in  the  division  of  revenues,  in 
the  limiting  of  revenues,  and  in  the  issuing  of  securities.  The  Supreme  Court 
has  upheld  this  exercise  of  power  wherever  it  has  been  questioned. 

This  authority  to  control  the  powers  of  a  State  corporation  has  not  been  exer- 
cised by  Congress  merely  in  the  direction  of  restriction  or  limitation.  It  has 
been  exercised  to  confer  additional  affirmative  powers  cd  the  most  fundamental 
and  substantial  character  upon  State  corporations. 

In  California  v.  Pacific  Railroad  Co.,  127  U.  S.  1,  the  power  was  conferred  upon 
a  State  corporation  to  extend  its  construction  beyond  the  limits  permitted  in  the 
State  charter. 

By  the  act  of  March  3, 1865,  Congress  conferred  upon  the  Central  Pacific  Rail- 
road Co.,  a  State  corporation,  and  the  Western  Pacific  Railroad  Co.,  a  State 
corporation,  in  addition  to  their  powers  under  their  State  charters,  power  to 
issue  "their  6  per  cent  30-year  bonds"  to  a  very  large  amount  in  the  aggregate, 
and  also  oonf^red  upon  %hBm        fmnehlass.  IhieeiBreiie of  poiwer wwmen* 
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tioned  with  evident  approval  and  without  qiie5?tion  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  United  States  v.  Stanford,  161  U.  S.  426. 

8.  In  fket,  Congreas,  in  order  to  earry  out  a  national  object,  eonstitutionally 
within  its  power,  may  employ  any  agency  it  sees  fit.  It  may  employ  the  agency 
of  a  State  corporation  as  well  as  a  Federal  corporation.  (Wilson  v.  Shaw,  204 
U.  S.  34;  Pacific  Railroad  Removal  cases,  115  U.  S.  1,  14,  18:  California  v.  Pacific 
R.  R.  Co.,  127  U.  S.  39;  United  States  v.  Stanford,  161  IT.  S.  433.) 

An'important  memorandum  on  the  subject  oi  the  powers  of  Congress  under 
the  commerce  clause  of  the  Constitution  was  prepared  in  November,  1916 — not 
long  before  his  death — by  the  Hon.  Richard  Olney,  Attorney  General  and  Secre- 
tary of  State  in  Mr.  Cleveland 's  cabinet.  A  part  of  it  is  pertinent  here  and  is 
respectfully  i>resented  for  consideration. 

"1.  For  all  the  purposes  and  functions  of  commerce  between  the  States  of 
the  United  States,  between  such  States  and  Territories  of  the  United  States, 
and  between  such  States  and  Territories  on  the  one  hand  and  foreign  nations 
on  the  other,  the  United  States  is  one  country,  with  complete  and  exclusive 
jurisdiction  over  the  whole  subject — and  State  lines  and  jurisdictions  are  without 
itignificance. 

**2.  Commerce,  in  the  constitutional  sense,  covers  transportation  and  inter- 
course in  all  forms  and  whether  existing  when  the  Constitution  was  adopted 
or  since  introduced  and  practiced. 

"3.  The  national  commerce  power,  being  of  such  extent  and  exclusiveness, 
necessarily  subjects  to  national  regulation  and  control  all  the  agencies  and 
ittstminentalities  by  whieh  national  commerce  is  carried  on. 

"4.  It  can  not  be  doubted  that  a  railroad  corpmtion  created  foy  a  national 
charter  is  an  apt  instrument  for  the  carrying  on  of  national  transportation  and 
that  the  organization  of  such  a  corporation  with  all  appropriate  powers  and  duties 
le  a  fit  subject  for  treatment  under  the  commerce  power.'' 

From  the  foregoing  it  will  be  seen  that  Congress,  in  the  exercise  of  its  power 
under  the  commerce  clau-*e,  may  itself  create  a  corporation  and  endow  it  with 
all  nece.'isary  powers  as  a  means  of  regulating  commerce;  tliat,  instead  of  itself 
ereating  such  a  corporation,  it  may  avail  itself  of  the  agency  of  a  corporation 
already  created  by  a  State  and  endow  it  with  the  necessary  powers  deemed  by 
Congress  e^^ssential  to  the  carrying  on  and  regulation  of  commerce. 

7.  The  State  itself  can  not  complain  of  this  power.  It  chartered  a  corporation 
and  authorized  it  to  engage  in  interstate  commerce.  By  this  act  it  consented 
in  advance  to  subject  it  to  the  full  exercise  of  the  powers  of  Congress  in  the  regu- 
lation of  commerce.  One  of  these  powers  is  shown  by  authority  to  be  to  grant  to 
the  State  corporation  additional  franchises  for  the  purpose  of  promoting  the  inter- 
state commerce  for  which  the  State  corporation  was  organized. 

Inasmuch  as  the  additional  franchise  is  a  matter  of  regulation  of  interstate 
commerce,  this  regulation  stands  just  as  any  other  valid  regulation  by  Congress 
and  is  beyond  the  power  of  the  State  to  modify,  to  take  away,  or  to  question. 
The  corporation  still  remains  a  corporation  of  the  State  and  subject  to  its  power, 
except  that  it  can  not  affect  this  franchise,  which,  as  stated,  is  a  valid  regulation 
by  Congress  of  interstate  commerce,  and,  as  held  in  California  v.  Pacific  Railroad 
Cfo.,  supra,  ''can  not  be  taken  away  nor  destroyed  nor  abridged  nor  can  they  be 
crippled  by  onerous  burdens." 

8.  It  is  interesting  to  note  that  one  of  the  largest  and  most  useful  systems  of 
railroad  transportation  on  the  continent — the  Union  Pacific — is  the  product  of 
the  exercise  by  Congress  of  the  authority  to  confer  upon  a  State  railroad  corpora- 
tion the  corporate  power  to  consolidate  with  another  railroad  corporation.  In 
this  case  the  Leavenworth,  Pawnee  &  Western  Railroad  Co.  was  incorporated 
by  the  Legislature  of  the  Territory  of  Kansas  in  1855.  In  1861  the  Territory  of 
Kansas  became  a  State.  In  1862  Congress  authorized  this  corporation,  which 
was  then  a  corporation  of  the  State  of  Kansas,  to  consolidate  with  the  Union 
BMsific. 

The  Leavenworth,  Pawnee  &  Western  Railroad  Co.  accepted  the  provisions 
of  this  act  of  Congress  and  was  thereafter  designated  as  the  Union  Pacific 
Railroad  Co.,  Eastern  Division.  In  1864  Congress  passed  another  act  with 
leferene^  16^  the  riimte  of  that  road  and  made  provisimi  Ukewiee  for  the  consoli- 
dation of  any  two  or  more  corporations  embraoed  in  the  system.  In  1866  Con- 
gress passed  an  act  authorizing  the  above-mentioned  company  to  make  its 
connection  with  the  Union  Pacific  at  a  designated  point;  and  by  another  act 
in  1809  the  oompany  was  authorised  to  ^extend  fts  road  to  Denver  and  was 
given  other  powers.  On  the  same  day  Congress  passed  a  Joint  Resolution 
authorising  this  oompmay,  onder  the  name  of  the  Union  Pacific  Railroad  Co.y 
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Eastern  Division,  by  a  resolution  of  its  directors,  to  change  its  name  to  the 

Kansas  Pacific  Railway  Co.  .     ^  ,      ,  Tr„„„«a 

On  the  24th  of  January,  1880,  the  Union  Pacific  Railroad  Co  the  Kansas 
Pacific  Railway  Co.,  and  the  Denver  Pacific  Railway  &  Telegraph  Co.,  acting 
under  the  authority  of  the  act  of  Congress  of  1862  and  of  the  act  of  L^ngresB  Ot 
1864,  entered  into  an  agreement  for  ttie  consolidation  of  the  three  corporations 
into  one,  bv  the  name  of  the  Union  Pacific  Railway  Co.,  and  as  stated  by  the 
Supreme  Court,  "from  that  time  the  road  of  the  Kansas  Pacific  Co.,  including 
that  jiortion  which  lies  in  Kansas,  has  been  operated  and  managed  as  tne 
Kansas  Division  of  the  Union  Pacific  RaUway  Co." 

At  the  first  session  of  the  Legislature  of  Kansas  after  this  consolidation  was 
effected,  a  resolution  was  passed  directing  the  Attorney  General  to  inquire  into 
it*?  validitv,  and  su])sequentlv,  at  another  session  of  the  Kansas  Legislature,  tne 
Attornev  General  was,  bv  a  resolution,  directed  to  institute  proper  proceedings  m 
the  supreme  court  of  that  State  by  way  of  quo  warranto  to  challenge  the  legality 
of  the  consolidation  of  this  State  corporation  with  the  Umon  Pacific  under  the 
authority  of  an  act  of  Congress.  ,    ,  ,  - 

A  motion  to  remove  to  the  United  States  court  was  made  and  was  denied,  and 
thereupon  the  case  was  taken  to  the  Supreme  Court  of  the  United  States  to  test 
the  qiiestion  of  its  removability  to  the  Federal  courts.  The  Supreme  Court 
decided  that  the  case  was  removable  because  the  Federal  question  of  the  validity 
of  the  act  of  Congress  authorizing  the  consolidation  ivas  involved,  and  in  Ames  v. 
Kansas,  111  U.  8.  449,  the  right  to  remove  was  uph^d  and  the  esse  remanded  to 
the  lower  Federal  court  for  further  proceedings. 

\fter  the  return  of  the  case  and  after  the  circuit  court  w^as  directed  to  entertain 
the  case  as  properly  removed  from  the  State  court  and  to  proceed  accordingly, 
the  State  of  Kansas  abandoned  its  attack  upon  the  validity  of  the  consolidation. 

The  Union  Pacific  is  thus  to-dav  made  up  in  part  of  the  property  of  the  Kansas 
Pacific  Railway  Co.,  wliich  it  acquired  under  the  authority  of  Congress  author- 
izing the  State'  corporation  to  consolidate  with  it.  .     .   ^       i.  i j 

It  is  submitted  that  the  result  of  the  foregoing  discussion  is  to  uphold  the 
power  of  Congress  to  authorize  State  corporations  engaged  in  interstate  and 
foreign  commerce  to  consoUdate  under  such  terms  as  Congress  may  prescribe. 

(Part  2.  Memorandum  by  Judge  Lovett) 

X(,TE  — At  the  conclusion  of  mv  testimony  the  chairman  and  several  members 
of  tlie  committee  requested  that  1  add  to  the  record  of  my  testimony  references 
to  cases  in  the  Supreme  Court  which  I  regarded  as  supporting  the  views  1  had 
exprened  lespeeting  the  powers  of  Congress,  and  I  accordini^y  append  tlie 

fouowing:  ,     j  -+1 

1    That  Congress  is  free  to  utilize  State  corporations  and  endow  them  witu 

corporate  powers  in  addition  to  those  granted  by  the  State  is  shown  by  Oslif onM* 
V.  &ntral  Pacific  R.  R.  Co.  (127  U.  S.  1).  That  case  concerned  the  right  of  the 
J?tate  to  tax  fianchise^  granted  by  Congress  to  a  State  corporation.  1  he  ^entrai 
Pacific  Railroad  Co.  of  California  had  been  organized  under  the  laws  of  California 
to  construct  and  operate  a  railroad  from  Sacramento  to  the  ««»<«^„"g?»<»*7oSf 
the  State.  Thereafter  by  the  first  of  the  Pacific  Railroad  acts  (12  Stats.  489) 
Congress  authorized  the  construction  of  a  line  of  railroad  from  the  Missouri 
River  to  the  Pacific  Ocean,  and  by  section  9  thereof  provided  that  "The  Central 
Pacific  Railroad  Companv  of  California,  a  corporation  existing  under  the  laws 
of  the  State  of  California,  are  hereby  authorized  to  construct  a  railroad  and 
tel^raph  hne  from  the  Pacific  coast,  at  or  near  San  Francisco,  or  the  navigable 
waters  of  the  Sacramento  River,  to  tlie  eastern  boundary  of^  California,  upon 
the  same  terms  and  conditions  in  all  respects  as  are  contained  in  this  act  for  rae 
construction  of  said  raiboad  and  telegraph  Une  first  mentioned,  etc  By 
amendatory  act  (13  Stats.  356)  the  Central  Pacific  Railroad  Co.  of  California 
was  authorized  to  continue  its  road  eastward  until  it  should  meet  and  connect 
with  the  Union  Pacific  Railroad.  The  Supreme  Court  said  (127  U.  S.  at  page  39) : 
"It  can  not  at  the  present  day  be  doubted  that  Congress,  under  the  power  to 
regulate  commerce  among  the  several  States,  as  well  as  to  provide  for  postal 
accommodations  and  military  exigencies,  had  authority  to  pass  these  laws.  Ihe 
power  to  construct,  or  to  authorize  individuals  or  corporations  to  construct, 
national  highways  and  bridges  from  State  to  State  is  essential  to  the  complete 
control  and  regulation  of  interstate  commerce.  *  *  ♦  Of  course,  the  authority 
of  Congress  over  the  Teiritories  of  the  United  States,  and  its  power  to  grant 
franchises  exercisable  therein,  are,  and  ever  have  been,  undoubted.    But  the 
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wider  power  was  very  freely  exercised,  and  much  to  the  general  satisfaction  in  the 
creation  of  the  vast  system  of  railroads  connecting  the  East  with  the  Pacific, 
traveraiiig  States  M  wtSl  as  Territories,  and  employing  the  agency  of  State  as 
well  as  Federal  corporations."  The  opinion  in  United  States  v.  Stanford  (161 
IT.  S.  at  p.  433),  commenting  on  California  v.  Pacific  Railroad  Co.,  said:  ''The 
relations  l)etween  the  California  corporation  and  the  State  were  of  no  con- 
eem  to  the  National  Government  at  the  time  the  purpose  was  formed  to  establish 
a  great  highway  across  the  continent  for  governmental  and  public  use.  Congress 
chose  this  existing  artificial  being  as  an  instrumentality  to  accomplish  national 
ends,  and  the  relations  between  the  United  States  and  that  corporation  ought  to 
be  determined  by  the  enaetments  whieh  established  those  relations. "  In  Oregon 
Short  Line  v.  Skottowe  (162  U.  S.  at  p.  494)  it  was  said:  "Congress  has  frequently 
conferred  u])on  railway  companies,  existing  under  Territorial  or  State  laws,  addi- 
tional corporate  francliises,  rights,  and  privilages.  and  its  right  to  do  so  can  not 
be  doubted. See  also  Wilson  v.  Shaw  (204  U.  S.  34). 

2.  The  commerce  clause  confers  upon  Congress  complete  power  in  the  regula- 
tion of  Interstate  commerce,  limited  only  by  other  provisions  of  the  Constitution 
itself.  Thus,  Cliief  Justice  Marshall,  in  Gibbons  v.  Ogden  (9  Wheat.),  said  at 
page  196,  referring  to  the  power  to  regulate  interstate  commeroe:  "This  power, 
Dke  all  others  vested  in  Congress,  is  complete  in  itself,  may  be  exercised  to  its 
utmost  extent,  and  acknowlfnlges  no  limitations  other  than  are  prescribetl  in  the 
Constitution."  Again,  in  Brown  v.  Maryland  (12  Wheat.),  Chief  Justice  Mar- 
■hi^,  considering  the  extent  of  the  power  to  regulate  commerce,  said  at  page  446: 
"Tliis  question  was  considered  in  the  case  of  Gibbons  r.  Ogden  (9  Wheat.  1),  in 
which  it  was  declared  to  be  complete  in  itself  and  to  acknowledge  no  limitations 
other  than  are  prescribed  bv  the  Constitution.  The  power  is  coextensive  with 
the  subject  on  which  it  acts'and  can  not  be  stopped  at  the  exteraal  bouadary  of 
a  Slate,  but  must  enter  its  interior. " 

3.  The  power  to  regulate  interstate  commerce  extends  not  merely  to  the 
commerce  itself  but  to  all  the  agencies  and  instrumenlahties  emplo\'e<l  in  or 
appropriate  to  use  in  such  commerce.  Mr.  Justice  Field  said,  in  Gloucester 
Ferry  Co.  v.  Pennsylvania  (114  U.  S.  at  p.  204):  **The  ])ower  also  embraces 
within  its  control  all  the  instrumentalities  by  which  that  commerce  may  be 
carried  on  and  the  means  by  which  it  may  be  aided  and  encouraged.  The  sub- 
jects therefore  upon  which *the  power  may  be  exerted  are  of  infinite  variety." 
And  in  Wilson  v.  New  (the  Adamson  Act  case,  243  U.  S.),  Chief  Justice  White 
said  at  page  349:  "  That  the  power  to  regulate  also  extends  to  numy  phases  of  tjie 
business  of  carriage  and  embraces  the  right  to  control  tlic  contract  power  of  a 
carrier  in  so  far  as  the  public  interest  requires  such  limitation  has  also  been 
manifested  by  repeated  acts  of  legislation  as  to  bills  of  lading,  tariffs,  and  many 
other  things  too  numeroiis  to  mention.  Eciually  certain  is  it  that  the  power 
has  been  exercised  so  as  to  deal  not  only  with  the  carrier,  but  with  its  servants 
and  to  regulate  the  relation  of  such  servants  not  only  with  their  em])loyeri  but 
between  themselves.  lUustrations  of  the  latter  are  afforded  by  the  hours  of 
service  act,  the  safetv  appliance  act,  and  the  employers'  liability  act."  See  also 
United  States  v.  Ferger  (250  U.  S.  at  p.  203). 

4.  In  the  exercise  of  its  power  to  regulate  interstate  commerce  Congress  is 
free  to  ^loose  such  methods  and  select  such  agencies  as  it  deems  best  adapted 
to  the  purpose.  This  is  illustrated  by  the  cases  above  cited  concerning  Federal 
grants  of  ]H)wer  and  authority  to  State  corporations.  The  following  references 
state  the  proposition  in  its  broadest  aspect:  Chief  Justice  Marshall  in  M'Culloch 
9.  Maryland  (4  Wheat,  at  p.  421)  said:  "We  think  the  sound  construction  of  the 
Constitution  must  allow  to  the  National  Legislature  that  discretion,  with  respect 
to  the  means  bv  which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  assignerl  to  it  in  the  manner 
most  beneficial  to  the  peoiue.  Let  the  end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consist  with  the  letter  and 
spirit  of  the  Constitution,  are  constitutional."  See  also  Interstate  Commerce 
a>mmiflrion  v.  Brimson  (154  U.  S.  447,  472);  Ruddy  v.  Road  (248  U.  8.  104, 

5.  The  power  to  regulate  interstate  commerce  is  paramount  to  any  power 
possessed  by  the  States  and  any  State  interference  is  invalid  whether  by  legis- 
lative aet,  municipal  ordinanoe,  exeoutive  order,  or  constitutional  provision. 
It  was  said  in  the  Mimiesota  Rate  Case  (230  U.  S.  at  p.  399) :  "This  reservation 
(as  to  internal  commerce)  to  the  States  manifestly  is  only  of  that  authority  which 
li  consistent  with  and  not  opposed  to  the  grant  to  Congress.    There  is  uo  room 
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in  our  scheme  of  government  for  the  assertion  of  State  power  in  hostility  to 
the  authorized  exercise  of  Federal  power.  The  authority  of  Congress  extends 
to  every  part  of  interstate  conunerce  and  to  every  instrumentality  or  agency  by 
which  it  is  carried  on;  and  the  full  control  by  Congress  of  the  subjects  committed 
to  its  regulation  is  not  to  be  denied  or  thwarted  by  the  commingling  of  interstate 
and  intrastate  operations.  Tliis  is  not  to  say  that  the  Nation  may  deal  with  the 
internal  concerns  of  the  State  as  such,  but  that  the  execution  by  Congress  of 
its  constitutional  power  to  regulate  interstate  commerce  is  not  limited  by  the 
fact  that  intrastate  transactions  may  have  become  so  interwoven  therewith  that 
the  ^ective  government  of  the  former  incidentally  controls  the  latter.  This 
conclusion  necessarily  results  from  the  supremacy  of  the  national  power  within 
its  appointed  sphere." 

In  Wisconsin  Railroad  Commission  v.  C,  B.  &  Q.  R.  R.  Co.  (257  U.  S.),  Chief 
Justice  Taft  said  at  page  590:  Congress  as  the  dominant  controller  of  inter- 
state commerce  may,  thmfore,  restrain  undue  limitation  of  the  earning  power 
of  the  interstate  conoimerce  S3nstem  in  doing  State  work.  The  aflfirmative  power  of 
Congress  in  developing  interstate  conmierce  agencies  is  clear.  *  *  *  In 
such  development  it  can  impose  any  reasonable  condition  on  a  State's  use  of 
interstate  carriers  for  intrastate  commerce  it  deems  necessary  or  desiiable.' 
This  is  because  of  the  supremacy  of  the  national  power  in  this  field."  In  Leisy 
Hardin  (135  U.  S.  at  p.  108),  it  was  said:  "And  while,  by  virtue  of  its  jurisdiction 
over  persons  and  property  within  its  limits,  a  State  may  provide  for  the  security 
of  the  lives,  limbs,  health,  and  comfort  of  persons  and  the  protection  of  proi)erty 
so  situated,  yet  a  subject  matter  which  has  been  confided  exclusively  to  Congress 
by  the  Constitution  is  not  within  the  jurisdiction  of  the  police  power 'of  the 
State,  unless  placed  there  by  congressional  action."  In  Oregon- Washington 
Railroad  &  Navigation  Co.  v.  Washington,  decided  March  1,  1920,  not  yet 
reported,  an  embargo  of  the  director  of  agriculture  of  the  State  of  Washington, 
acting  under  the  authority  of  a  State  statute,  against  the  transportation  into 
Washington  of  alfalfa  hay  from  certain  sections  of  other  States  believed  to  be 
infected  with  alfalfa  weevil,  was  held  invalid  on  the  ground  that  the  Federal 
Secretary  of  Agriculture  is  invested  by  Federal  statute  with  power  as  to  quaran- 
tine in  interstate  commerce  and  that  C(nigress  has,  therefore,  assumed  control 
of  the  whole  subject  matter.  Cliief  Justice  Taft  said:  "In  the  relation  of  the 
States  to  the  regulation  of  interstate  commerce  by  Congress  there  are  two  fields. 
There  is  one  in  which  the  State  can  not  interfere  at  all,  even  in  the  silence  €i 
Congress.  In  the  other,  and  this  is  the  one  in  which  the  legitimate  exercise  of 
the  State's  police  power  brings  it  into  contact  with  interstate  eoninieree  so  as  to 
affect  that  commerce,  the  State  may  exercise  its  police  power  until  Congress 
has  by  afilrmative  legislation  occupied  the  field  by  regulating  interstate  commerce 
and  so  necessarily  has  excluded  State  action." 

In  Colorado  v.  U.  S.,  decided  May  3,  1926,  and  not  yet  reported,  the  Slate 
complained  of  an  order  of  the  Interstate  Commerce  Commission  authorizing  the 
abandonmait  of  a  branch  line  oi  the  Colorado  &  Southern,  a  corporation  of  that 
State,  ai^uing  that  the  charter  of  that  corporation  was  a  contract  with  the  State 
by  which  the  comjiany  assumed  the  obligation  of  providing  intrastate  service, 
that  the  extent  and  character  of  the  intrastate  service  was  the  subject  of  regula- 
tion by  the  State  mm!  that  the  Interstate  Commerce  Commission  could  not 
relieve  the  corporation  of  its  primary  duty  to  furnish  intrastate  service.  This 
argument  was  rejected  by  the  Supreme  Court,  which  held  that  the  performance 
of  unprofitable  intrastate  transportation  service  might  deplete  the  resources  of 
the  corporation  to  the  prejudice  of  interstate  conmierce  and  that  Congress  has 
the  power  to  control  intrastate  commerce  as  a  necessary  incident  of  freeing 
interstate  commerce  from  unnecessary  burdens,  obstructions,  or  unjust  dis- 
crimination. The  court  said:  "Because  the  same  instrumentalities  serve  both. 
Congress  has  power  to  assume  not'  only  some  control  but  paramount  control  in 
so  far  as  interstate  commerce  is  involved.  It  may  determine  to  what  extent  and 
in  what  manner  intrastate  service  must  be  subordinated  in  order  that  the  inter- 
state service  may  be  adequately  rendered."  See  also  the  recent  decisions  holding 
invalid  as  a  burden  upon  interstate  commerce  the  State  laws  permitting  suits 
against  foreign  railroad  corporations  not  owning  or  operating  railroads  within 
the  State  by  plaintiffs  not  residing  therein  upon  causes  of  action  arising  else- 
where. (Davis,  Director  General  v.  Farmers  Cooperative  Equitv  Co.,  262  U.  S. 
312;  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Wells,  265  U.  S.  lOi.)  A  provision 
in  the  constitution  of  a  State  which  conflicts  with  the  Fedml  Constitution  is 
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Invalid  equally  with  an  aet  of  the  leglalature  of  the  State  so  conflicting.  (R.  R. 
Co.  V.  McQure,  10  WaU.  at  p.  515;  White  v.  Hart,  13  WaU.  at  p.  653;  Cooley's 
Constitutional  Limitations,  7th  Ed.,  at  p.  62.) 

6.  A  railroad  is  private  property.  (I.  C.  C.  v,  Chicago  Great  Western,  209 
XT.  S.  at  p.  118;  Northern  Pteino  Ry.  v.  North  Dakota,  236  U.  S.  at  p.  696;  Great 
Nnr^em  Ry.  v.  MinMaota,  238  U.  S.  at  p.  3^.) 

R.  S.  LOVETT. 

(Whereupon,  at  12  o'clock  noon,  the  committee  adjourned  to  10 
a'do<^  A.  m.,  Friday,  Januaiy  13, 1928.) 
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nUDAT,  JTAHUABT  18,  1928 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

WasMngtoTif  D.  (7. 

The  committee  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m., 
in  the  committee  room,  Capitol,  Hon.  James  Couzens  presiding. 
Present:  Senators  Couzens  and  Fess. 

Senator  Couzens  (presiding).  The  committee  will  please  come  to 
order.  We  will  hear  first  this  morning  the  representative  of  the 
Port  Authority  of  New  York. 

STATEMENT  OF  WILBUR  LA  ROE,  JR.,  ASSOCIATE  COUNSEL  FOR 
THE  PORT  OF  NEW  YORK  AUTHORITY,  TRANSPORTATION 
BUILDING,  WASHINGTON,  D.  C. 

Senator  Couzens.  Please  give  your  name  and  state  whom  you 
represent,  Mr.  La  Roe. 

Mr.  La  Eoe.  My  name  is  Wilbur  La  Roe,  jr.,  associate  counsel 
for  the  Port  of  New  York  Authority,  Transportation  Building, 
Washington,  D.  C. 

My  statement  wiU  be  very  brief  and  will  take  only  six  or  seven 
minutes. 

The  Port  of  New  York  Authority  was  created  by  joint  action  of 
the  States  of  New  York  and  New  Jersey  and  is  engaged  in  carrjmg 
out  and  effectuating  a  statutory  plan,  approved  by  the  two  States 
and  by  Congress,  for  the  coordination  and  unification  of  terminal 
faciUties  at  the  port  of  New  York.  It  is  vitally  interested,  for 
reasons  which  I  shall  endeavor  to  make  clear,  in  one  aspect  of  the 
consolidation  problem. 

It  has  long  been  recognized  by  those  familiar  with  New  York's 
terminal  problem  that  its  solution  is  impossible  without  a  better 
coordination  of  the  various  belt  lines  and  other  terminal  facilities 
within  the  port  district.  More  than  10  years  ago  the  Interstate 
Commerce  Commission  said  in  its  decision  in  the  New  Yoric  Harbor 
case  (47  I.  C.  C.  643) : 

It  is  necessary  that  the  great  terminals  at  the  port  of  New  York  be  made 
praetioaUy  one,  and  that  the  separate  interests  of  the  individual  carriers,  so  long 
an  insuperable  obstacle  to  any  constnietive  plan  of  terminal  devdopmeat,  be 
■ubordinated  to  the  public  interest. 

One  of  the  principles  underiying  the  statutory  plan  to  which  I  have 
referred  reads  as  follows: 

That  terminal  operations  within  the  port  district,  so  far  as  eoonomieaUy 
plaetieable,  should  be  unified. 
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The  port  authority  has  already  made  considerable  progress  in  the 
direction  of  terminal  unification.  New  York  and  New  Jersey  are 
being  linked  together  by  two  modern  vehicular  bridges  which  wUl  be 
completed  thisVear  and  two  more  bridges,  one  of  them  the  largest 
in  the  world,  will  be  completed  in  about  four  years.  The  cost  of 
these  bridges  will  total  about  $94,000,000.  A  line  of  liaihwaii  running 
along  the  west  bank  of  the  North  River,  jdmoBt  ideal  for  use  as  a 
bolt  line  ],ecause  it  linked  together  practicidly  all  the  radroad  terini- 
nals  on  the  New  Jersey  shore,  was  not  funcUonmg  as  a  belt  line 
because  various  portions  of  it  were  owned  by  different  railroads. 
The  port  authority  has  brought  about  its  unification.  An  elaborate 
study  of  lighter^e  and  carfloat  operations  has  been  made  to  lay  a 
foundation  for  the  unified  operation  of  floating  equipment  valued  at 
roughly  $30,000,000.  Considerable  progress  has  been  inade  m  the 
dilution  of  providing  inland  union  freight  tormmals  on  Manhattan 
Island  to  relieve  the  congested  waterfront.  Proceedings  have  been 
instituted  to  obtain  for  Long  Island  shippers  the  benefit  of  an  all- 
rail  route  to  and  from  the  west,  now  demed  them  because  the  Penn- 
sylvania Railroad  refuses  to  let  New  \ork  Central  traffic  use  the 

^  In  other  woils,  there  is  a  perfectly  good  all-rail  route  from  Long 
Island  to  the  West  already  available  over  Hell  Gate  bridge,  but  the 
Pennsvlvania  Railroad,  which  is  one  of  the  owners  of  that  bridge, 
will  not  let  the  New  York  Central  trafhc  go  over  the  bridge; 

An  elaborate  studv  has  been  made  of  tennmal  truckmg  and  of  the 
better  coordination  of  truck  service  and  rad  service. 

I  orive  this  kaleidoscopic  and  madequate  survey  of  the  port  autnor- 
ity's%vork  only  for  the  purpose  of  impressing  upon  you  the  unportance 
of  termmal  mnfication.  The  port  authonty  appeared  before  this 
committee  when  the  Cummms  bill  was  under  consideration,  and  i 
tkdnk  it  was  partly  as  a  result  of  our  efforts  that  there  was  included 
in  that  bill  the  foUowmg,  which  does  not  appear  m  the  present  bill, 
and  to  which  we  call  your  attention: 

(21)  The  commission  may  in  its  pUn,  to  sujeh  extent,  as  it  find^.the  .pul^, 

WS^^^        omisBion  from  the  system  of  any  termmal  {^^^^ 
(including  main-Une  tracks  for  a  reasonable  distance  oirtside  the  termiiial^  Of  «r. 
any  l^l^ted  with  the  Unes  of  Canadian  companies,  or  o  anv  other  Properties^ 

[ftjll^vide  for  the  inclusion  of  any  such  raUway  properties  m  any  one  of  the. 
systems  but  subject  to  common  use.   ^  -^^if*^  «n. 

(c)  Provide  for  the  common  use  of  any  railway  properttee  ««^«»f**^®' 
eluded  Spon  such  conditiaiis  as  the  commission.  detennineB  wiH  hisure  such 

T^ProvTde^o'r^^^^^^^^  enlargement  of  any  railway  propert^^^^ 

omitted  or  included,  or  for  the  abandonment  of  any  railway  properties  so  omitted. 

(This  is  set  out  on  page  16  of  Mr.  Cuinmins's  biU,  S.  3840.)  I 
hand  you  copy  of  a  similar  provision  which  we  suggest  be  included 
in  the  present  biU,  S.  1175,  in  section  207,  reading  as  follows: 

The  commission  may  to  such  extent  as  it  finds  the  public  interest  requii^ 
(1)  Provide  for  the  omission  from  any  ^y^^m  of  any  terr^^^^  S«  teL'^^ 

ties  indudina  main-line  tracks  for  a  reasonable  distance  outside  the  terminal, 
(i)  PW^SI  to^he  inclusion  <rf  any  such  terminal  raUway  properties  in  apy 

Bvstem  but  subject  to  joint  or  common  use. 

^^3)  Provide  for  the  oint  or  common  use  of  any  railway  properties 

or  included,  upon  such  conditions  as  the  commiMioi^  detemdnes  wiU  .toW 

such  oommon  use  In  the  pubUe  interest. 
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If  I  may,  I  will  dwell  for  just  a  moment  on  that  Central  of  New 
Jersey  illustration.  Suppose  that  the  Central  Railroad  of  New  Jersey 
were  awarded  to  the  Nickel  Plate  system,  so  that  the  Nickel  Plate 
system  would  own  the  Central  Railroad  and  its  terminals.  What 
would  happen  to  the  Baltimore  &  Ohio  Railroad  and  to  the  Lehigh 
Valley  Railroad  and  to  the  Reading  Railroad,  which,  to  a  certain 
extent,  may  already  have  the  use  of  those  terminals?  My  whole 
pomt  is  fHat  the  future  trend  ought  to  be  in  the  direction  of  common 
ownership  of  such  facilities  rather  than  in  the  opposite  direction. 

The  St.  Louis  situation  is  a  good  illustration  of  joint  terminal  use. 
There  the  railroads  have  voluntarily  created  the  Terminal  Railroad 
Association  and  all  the  carriers  have  access  to  its  valoable  tenmnals. 
No  carrier  has  a  terminal  monopoly.  The  terminal  problem  encoun- 
tered in  so  many  cities  will  never  be  solved  so  long  as  the  terminal 
development  is  left  to  the  rivalry  of  individual  railroads.  "It  is  this 
rivalry  said  the  Interstate  Commeroe  Commission  in  the  New 
York  Harbor  case,  "that  tempts  the  carriers  to  invest  large  sums  in 
new  terminals  for  their  individual  use  instead  of  uniting  in  a  common 
efTort  to  solve  in  a  larger  way  a  problem  whose  solution  can  never  be 
attained  so  long  as  the  present  pohcy  of  imrestrained  competition 
is  continued." 

This  subject  is  discussed  by  Professor  Ripley  in  his  consolidation 
report,  and  he  concludes  that  "whatever  the  means  adopted  to  this 
end,  it  is  submitted  that  a  proper  adjustment  of  the  various  terminal 
situations,  always  of  course  for  due  consideration,  is  an  important 
adjimot  to  any  comprehensive  consolidation  plan." 

We  are  eonviiioed  tbat'this  is  so,  and  that  is  the  sole  reason  for  our 
appearance  before  you.   That  condudes  mv  statement. 

Mr.  Thom.  May  I  ask  a  question,  Mr.  Chairman? 

Senator  Couzens.  Certainly. 

Mr.  Thom.  Do  you  not  think  that  all  you  have  adced  to  have  ex- 
pressed in  this  bill  is  already  included  in  the  pow^  to  the  conmaission 
to  attach  such  conditions  as  it  seems  proper  to  any  application? 
That  is  intended  to  be  broad  ^ough  to  cover  all  of  this  and  any- 
thing else. 

Mr.  La  Roe.  Judge  Thom,  you  know  that  the  commission  is  always 
accused  by  the  railroads  and  others  of  judicial  legislation  and  of  going 
outside  the  specific  scope  of  its  authority.  An  administrative  body 
like  the  commission,  operating  under  congressional  direction  and  as 
an  agent  of  Congress,  ought  not,  in  my  judgment,  to  attach  con- 
ditions involving  important  principles  without  the  approval  of  Con- 
gress; or,  at  least,  I  will  state  it  the  other  way  around,  that  if  there 
IS  an  important  principle  involving  our  national  transportation  sys- 
tem, so  miportant  that  it  amounts  to  a  Federal  policy,  I  think  it 
much  sounder  for  Congress  to  declare  such  a  pohcy  than  for  the 
commission  to  inaugurate  it. 

Mr.  Thom.  I  was  not  askii^  as  to  the  wisdom  of  the  exj^ssion,  I 
waa  asking  for  your  ittterpretation  of  this  power  in  section  207  for  the 
aonuBission  to  attach  any  condition  it  sees  fit  in  the  puyie  interest 
to  any  appUcation  for  consohdation.  Is  not  Uiat  broad  enough  for 
it  to  attach  a  condition  for  the  joint  use  el  properties?  Is  it  not 
broad  eaoui^  to  embrooa  ail  the  pMm  you  aro  now  asking  for? 


Mr.  La  Roe.  It  is  possible  that  it  might  be  so  construed,  but  I 
tee  no  objection  to  makiiig  it  more  specific  concerning  this  national  ^ 

^''rl'THOM.  I  am  trying  to  get  your  judgment  as  a  lawyer  as  to 
whether  the  bill  is  not  already  broad  enough  to  mclude  it,  and  1 
understand  you  to  say  that  it  is? 

Mr.  La  Roe.  I  think  it  might  be  so  construed. 

Senator  Couzens.  You  can  see  no  objection,  Colonel  Thorn,  can 
you,  to  putting  that  specific  language  in  there?     ^  J\ 

Mr.  Thom.  I  can  see  no  objection  to  putting  in  some  language 
that  would  make  this  expressive,  if  it  is  considwed  nnportant.  1 
am  not  prepared  to  accept  this  without^furt^er  atudv. 

Senator  Fess.  It  has  been  one  of       objects  of  unification  as 
enumerated  that  we  want  to  accomplish  and  facilitate  as  much  as  ^ 
possible,  the  common  use  of  termmals  where  it  is  m  the  mterest  of 
the  Dublic.  and  I  thought  we  had  it  in  here. 

I^r  Ro..  H I  say  80,  I  do  not  see  why  such  a  care  u  ly  ^ 
Dreoared  pioTOion  ikwd^  mcorporated  in  the  Cummins  bill,  after  T 
It  iad  been  riven  the  most  earnest  consideration  by  Senator  Cummins, 
■hoSdbrMduded  from  this  bill.  As  it  is  a  a uestion  of. national 
teSnce!We  earnestly  hope  that  you  will  not  leave  it  to  inference 
OuSTthe  biUd  word  "conditions"  used  m  the  present  draft  is  ade- 
^ate  to  amount  to  a  declaration  of  national  pohcy  on  such  an 

^k^i  iTess:  One  idea  in  the  signing  of  this  bill  was  to  make  the 
sanction  broad  enough,  without  going  into  specific  re/erences  m 
detaU,  that  if  we  could  confer  power  in  one  authority, ^thout 
specifying  tiiis  or  tiiat,  it  would  be  better.    That  was  the  theory  of 

Mr^LA  Roe.  In  spite  of  Colonel  Thorn's  point  about  the  bill 
already  being  adequate,  we  greatlv  fear  tliat  If  we  .should  appear 

the  commission  in  a  coLoU<fation  P,«>gr»=' tyyi''g,t«it*  "-nH 
an  important  terminal  as  the  Central  Raflroad  of  New  Jen»«?y-«id 
I  use  that  only  for  illustra1«»-«way  from  a  system  to  whichit 
was  awMded,  our  ndlroad  Mends  might  be  the  very  first  to  argue 
tiiat  you  can  W  your  bill  through  from  one  end  to  the  other  and  not 
find  a  reference  to  tetminal  problems. 

Senator  CooanNs.  I  agree  with  the  witaiess,  because  one  of  the 
greatest  factors  relates  to  terminal  facihties. 

Senator  Fias.  We  will  consider  that,  Mr.  La  Koe. 
■    Mr.  La  Ro».  Thank  you,  Senator.  v  n;t.r 

Senator  CousKNS.  Is  the  gentleman  here  from  the  Kansas  City 
Southern  who  wishes  to  be  heard? 

BIAXEIUHT  OF  SAMUEI  W.  MOORE,  COUNSEL  FOB  TO  KAKSAS 

CITY  SOUTHERN  RAILWAY  CO. 


Mr.  MooBE.  Mr.  Chairman,  I  desire  to  make  yery  b«ffl^««*^ 
suggestions  for  the  consideration  of  the  committee;  The  first  one 
is  ffreference  to  section  203  on  page  4.  The  bdl  asit  «fds  P»Y»d^^ 
in  paragraph  (a):  "An  acquirition  ^J^T^^J^JS^'*^^ 
petitioning  carriers  or  anotiier  corponttwn,  by  pai>AMe>  ■  Mie, 
exchange,  lease,  or  otherwise,"  ete.  -  i  f —■-     •- ; 
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My  suggestion  is  that  the  committee  find  it  desirable  to  make  that 
run  in  favor  of  one  or  more  of  the  petitioning  carriers;  so  that  the 
"right  to  operate  all  or  a  part  of  the  properties  and  franchises  of  one 
or  more  carriers"  may  inure  not  simply  to  one  carrier  but  may  inure 
to  anotiiier  or  other  carriers.  In  other  words',  whether  the  rights,  the 
running  rights,  or  trackage  rights,  which  mm  covered  by  this  section 
should  not  be  permitted  to  run  to  two  or  more  carriers. 

Experience  shows  that  there  are  many  instances  in  this  country, 
and  doubtless  will  be  many  more  in  the  future,  where  it  is  highly 
desirable  that  these  rights,  trackage  rights,  rights  of  operation  over 
another  line,  should  be  enjoyed  by  two  or  more  carriers. 

Mr.  La  Roe  spoke  with  reference  to  the  terminals.  I  should  think  it 
highly  important  that  the  rights  should  be  given  in  a  consolidation 
to  two  or  more  carriers  to  operate  over  terminal  tracks.  That,  as 
you  know,  is  common  practice  in  the  country. 

Mr.  Thom.  Your  suggestion  is  insert  in  line  9  the  words  "or 
more"? 

Mr.  Moore.  Yes;  in  paragraph  (a),  of  section  203. 

Now,  with  respect  to  section  205,  which  is  on  page  6  of  this  draft 
that  I  have  here,  I  make  the  same  suggestion,  that  the  right  to  acquire 
control  by  stock  ownership  should  run  to  any  carrier  or  carriers. 
The  section  reads:  "Any  carrier,  in  order  to  brin^  about  a  unifica- 
tion through  the  securing  of  control  by  acquisition  of  securities." 
etc.  If  that  were  to  read  "any  carrier  or  carriers,"  then  it  would 
fit  in,  it  seems  to  me,  more  nearly  with  the  practice  in  the  coimtiy 
now  and  what  we  may  assume  will  be  the  future  practice. 

For  illustration,  ^e  railroad  from  Washington  to  Richmond  I 
think  is  owned  by  some  four  or  five  carrier^,  and  in  that  way  the 
construction  between  those  points  has  been  one  carrier  instead  of 
four  or  five,  and  thereby  greater  economies  are  secured,  not  only  in 
.capital  expenditures  but  in  operation.  It  is  a  highly  desirable 
situation  economically.  I  suggest  that  quite  likely  the  committee 
would  like  to  have  that  perpetuated. 

Another  illustration  is  the  line  from  Spokane  to  Portland,  which  is 
owned  in  equal  shares  by  the  Northern  Pacific  and  the  Great  North- 
em.  No 'doubt  other  situations  of  a  similar  nature  will  arrive  in  the 
future,  and  by  the  addition  of  the  words  *'or  carriers"  that  will  be 
corrected. 

Senator  Fess.  The  conmiittee's  attention  was  called  to  that 
yesterday. 

Mr.  Thom.  I  would  suggest,  Mr.  Chairman,  if  I  mav— -and  I 
made  this  su^estion  ^resteraay — that  it  will  require  not  only  line  17 
to  be  chang^  where  it  will  read  "any  carrier  or  carriers,"  but  in 
line  21,  aft^  the  word  "carrier"  there  should  be  inserted  the  words 
"or  carriers";  in  line  24,  after  the  word  "carrier,"  there  should  be 
inserted  the  words  ''or  carriers,"  and  on  pi^  9,  in  line  4,  "petiticm- 
ing  carrier  or  carriers." 

Mr.  MooRE.  Yes;  that  is  correct.  I  have  construed  paragraph 
(c)  of  section  203  and  section  205  together.  Colonel  Thom  thinks 
my  construction  is  incorrect.  He  may  be  rigftt,  but  I  would  like 
to  bring  it  up  to  you.  This  paragraph  (c)  is  an  acquisition  of  securi- 
ties by  purchase,  sale,  exchange,  lease  or  otherwise  issued  by  a  carrier, 
if  such  acquisition  is  proposed  to  be  made  as  a  part  of  a  plan  to  effect 
unification  under  subdivisions  (a)  or  (b)  of  this  paragraph.   I  con- 
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stnie  that  to  be  authority  for  a  temporary  acquisition  of  control 
through  the  purchase  of  securities.  I  do  not  read  it  as  givinjj:  au- 
thority for  a  permanent  acquisition  of  control  through  the  purchase 
of  securities.  Section  205  I  read  as  carrying  out  and  amplifying  the 
provision  that  I  have  just  read.  Section  205  provides  that  any 
carrier  in  order  to  briAg  about  a  unification  through  securing  of 
control  by  the  acquisition  of  securities,  in  accordance  with  the  policy 
declared  m  section  202,  the  policy  being,  as  I  understand  it,  a  tempo- 
rarr  ajcquisition  until  the  permanent  consolidation  can  be  piut  throu^, 
and  may  peMtion  thd  commission  f<Hr  the  approval  of  a  plaii  to  be 
effected  by  the  acquisition  by  such  carrier  of  securities  issued  by  bMj 
other  carrier  or  carriers,  etc. 

Now,  if  it  be  the  meaning  of  that  language,  as  it  seems  to  me  it  is, 
that  merely  provides  for  a  twnporary  control  pending  a  final  con- 
solidation, then  I  would  suggest  tne  insertion  of  language  which  would 
give  the  conunission  power  in  special  instances  where  the  public 
interest  will  be  promoted  to  ])ermit  a  permanent  control  through  the 
purchase  of  securities.  The  language  that  I  suggest  for  that  purpose 
IS  the  following,  to  be  placed  at  the  end  of  section  205  or  perhaps  in 
section  205  just  preceding  the  last  sentence: 

In  special  circumstances  where,  in  the  opinion  of  the  commission,  the  public 
interest  will  be  promoted  thereby,  it  may  authorize  and  approve  the  permanent 
control  by  two  or  more  carrien  ol  antylUer  earrier  through  the  joint  aequialllbii 
i  isf  Its  securitieB.  >    i  . 

If  that  thou^t  is  contained  in  the  biQ  as  it  is  now  written,  of 
course,  it  is  unnecessaiy  to  repeat  it;  but  I  do  feel  that  that  thought 
shotdd  be  plain  in  tl^e  biU  because  for  obvious  reasons  it  is  hignly 
desirable. 

Mr.  Thom.  May  I  ask  a  question,  Mr.  Chairman? 
Senator  Couzens.  Certainly. 

Mr.  Thom.  May  I  call  your  attention  to  the  fact  that  in  section 
203,  paragraph  (c),  as  you. speak  of  it,  which  is  really  paragraph  (d) 
in  the  suggestion  of  amendments,  there  is  one  of  the  forms  of  unifica- 
tion, permanent  imification. 

Mr.  Moore.  You  may  be  right.  Colonel,  but  J,  do  not  read  it  that 

way.  .  ' 

Mr.  Thom.  You  read  it  that  it  is  one  of  the  forms  of  unification? 

Mr.  Moore.  No,  sir;  I  read  it  as  a  temporary  measure  which  may 
be  put  into  effect  pending  a  final  consolidation  or  unification. 

Mr.  Thom.  Well,  is  not  this  true;  that  in  paragraph  2  of  section  203 
it  is  stated  that  the  plan  of  imification,  because  it  refits  to  what  is 
said  in  para^aph  1 ,  may  provide  for  one  or  more  of  the  following, 
and  that  unification  provided  in  paragraph  (d)  is  one  of  the  methods? 

Mr.  Moors.  I  have  not  your  oraft  before  me.  I  only  desire  to  get 
the  thought  before  the  committee.  If  it  is  in  here  already,  you  do 
not  need  to  repeat  it,  of  coniee;  but  if  it  is  not  there  so  plainly  as  not 
to  be  debatable,  it  seems  to  me  it  would  be  very  appropriate  to 
insert  it. 

Mr.  Thom.  I  wi^t  to  say  for  the  record  here,  Mr.  Chairman,  that 
I  think  it  is  undeniably  in  there  now  too  plain  for  discussion,  and  that 
Judge  Moore's  apprehension  on  the  subject  need  not  worry  him.  I 
think  it  is  there,  and  the  reason  that  I  think  it  is  there  is  because 
paragraph  (d)  to  whi<^  he  has  alluded,  and  vfh^ch  he  has  called  para- 
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graph  (c)  from  a  different  form  is  one  of  the  cases  provided  for  under 
tJhe  heading  of  a  plan  for  imification. 
Senator  Uouzens.  Well,  the  committee  will  cbnsider  it  when  it 

comes  up. 

Mr.  Moore.  If  it  is  there,  that  is  sufiicient,  but  I  think  it  shoudd, 
be  there  without  any  ambiguity. 

Now,  I  desire  to  call  ^t^tion  to  paragrapl^  ;2  on  page  8  of  th^  4i:&^t 

that  I  have  here.  (  ' 

Senator  Fess.  In  what  section  is  that? 
Mr.  MooRE.  It  is  in  section  207.    That  reads: 

The  carriers  and  the  commission  shall  give  due  consideration  to  the  inclusion 
in  the  plan  of  short  and  weak  carriers  in  the  territory  involv'ed;  and  in  order 
that  the  policy  declared  in  section  202  of  this  title  may  be  carried  out,  the  com- 
mission is  directed  to  make  and  have  available  for  its  use,  a  study  of  the  short  and 
w^ei^  carriers. 

With  respect  to  a  short  line  which  has  but  one  connection;  that  is, 
it  connects  with  but  one  trunk  line  and  that  the  petitioner  or  one  of 
the  petitioners,  I  think  this  is  amply  sufficient,  but  the  great  majority 
of  short  lines  have  more  than  one  trunk  connection.  Some  of  them 
have  foiu*  or  five  or  even  more.  I  desire  to  bring  to  your  attention 
the  question  of  whether  this  is  sufficient  to  cover  a  case  of  that  kind. 

Let  us  assume  that  the  petitioning  carrier  connects  with  four  or 
five  short  lines  and  they  in  turn  have  four  or  five  trunk  line  connec- 
tions. Tlie  only  parties  before  the  commission  are  the  petitioning 
carriers  and  such  intervenors  as  there  may  be.  The  other  trunk  lines 
connecting  with  these  short  lines  are  not  before  the  commission. 
There  is  no  present  power  in  the  commission  to  make  them  parties. 
There  is  a  provision  in  section  13  which  gives  broad  powers  to  the 
commission  to  bring  in  other  interested  parties,  but  whether  that 
would  apply  in  a  case  of  this  kind  I  think  is  debatable. 

Now,  when  a  petitioning  carrier  has  these  short  lines  with  various - 
tnink  oonnections,  it  seems  to  me  that  it  would  be  highly  desirable, 
ill  order  to  work  out  an  intelligent  dk^sition  of  the  matter,  for  the 
commission  to  have  positive  authority,  specific  authority,  in  the  act 
to  bring  in  the  other  trunk  lines  which  connect  with  the  short  Mnea 
which  we  will  say  have  intervened  in  the  case.  - 

Senator  Couzens.  For  what  purpose? 

Mr.  Moore.  For  the  purpose  of  a  proper  allocation  of  those  short 
lines.  Let  us  take  the  short  line  X.  Y.  Z.  It  has  five  trunk  line  con- 
nections. The  petitioning  carrier  is  one  of  those  trunk  lines.  The 
question  naturally  would  arise  as  to  which  of  those  five  trunk  lines 
should  take  over  and  acquire  this  particular  short  line.  The  only 
trunk  line  carrier  before  the  commission  is  the  petitioner;  the  other 
trunk  line  carriers  are  not  before  the  commission. 

Senator  Couzens.  Might  it  not  be  before  the  conunission  as  an 
intervener? 

Mr.  MooRE.  It  might  and  it  might  not. 

Senator  Couzens.  You  want  to  compel  them  to  come  in? 

Mr.  MooRB.  No.  Let  us  suppose  they  are  before  the  commission 
as  interveners.  Now,  the  petitioning  carrier  will  perhaps  think- — 
they  have  thought — that  this  particular  short  line  should  be  allocated 
to  some  other  trunk  line.  They  might  think  that  its  traffic  fitted  in 
better  with  this  other  trunk  line  that  can  be  operated  at  less  expense, 
the  intervening  carrier  may  argue  to  the  commission  and  offer 
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testimony  that  this  trunk  line  with  the  five  connections  instead  of 
being  allocated  to  the  applicant  should  be  allocated  to  one  of  the 
other  trunk  lines.  That  situation  has  arisen  before  the  commission. 
The  commission  should,  in  order  to  intelligently  decide  which  of  the 
fiv0  trunk  lines  should  take  over  that  short  line,  have  the  power  to 
bring  in  the  other  trunk  lines  so  that  they  may  be  heard  and  the 
question  fairly  and  intelligently  decided  as  to  which  of  the  five  should 
take  over  this  particular  short  line. 

That  involves  another  subject  which  is,  perhaps,  a  little  broader, 
and  which  I  submit  to  you  could  very  properly  be  included  in  the  bill; 
and  Uiat  is  where  a  case  of  the  kind  that  I  have  just  supposed  arises 
before  ibm  commission,  would  it  not  be  wise  if  the  commission  bad  the 
power  to  make  an  allocation  of  the  short  lines  in  that  particular 
territOTy,  or  that  particular  district,  by  bringing  in  the  trunk  lines 
that  are  interested,  letting  them  all  be  heard,  and  then  let  the  com- 
mission say  that  this  short  line  should  be  allocated  here,  this  other 
short  line  here,  etc.?  That  does  not  mean  that  any  except  the  peti- 
tioning carrier  would  be  required  then  and  at  that  time  to  take  over 
any  of  the  short  lines,  but  it  would  be  a  permanent  allocation  and 
disposition  of  the  short  lines  in  that  territory;  so  that  after  everybody 
had  had  a  chance  to  be  heard,  every  trunk  line  in  the  territory  would 
know  what  its  responsibilities  were. 

If  the  committee  should  feel  that  that  position  is  well  taken,  then 
it  could  be  expressed,  and  I  have  endeavored  to  express  it  here  by 
adding  a  sentence  to  paragraph  2.    This  is  the  sentence: 

The  carriers  and  the  commission  shall  give  due  consideration  to  the  inclusion 
in  the  plan  of  short  and  weak  carriers  in  the  temtory  involved,  and,  in  order  that 
the  provisions  of  section  202  may  be  carried  out,  the  commission  may  then,  or 

subsequently,  make  any  other  carrier  or  carriers  in  the  group  or  region  parties 
to  the  proceedings,  and,  after  hearing,  may  make  such  orders  relative  to  the  proper 
allocation  of  the  short  or  weak  lines  therein  as  the  public  interest  may  require. 

I  do  not  know  whether  the  commission  has  expressed  any  opinion 
upon  it  or  not,  but  I  have  reason  to  feel  that  the  commission  would 
welcome  a  provision  of  that  kind.  Take,  for  illustration,  the  south- 
western region,  with  which  I  feel  fairly  familiar.  If  you  had  an 
omnibus  proceeding  before  the  commission  in  which  all  of  the  trunk 
lines  and  all  of  the  short  lines  in  that  territory  were  made  parties, 
everybody  had  an  opportunity  to  be  heard  and  the  advisability  of 
allocating  this  short  Hue  to  that  trunk  line  could  be  thoroughly 
^ffeshed  out,  and  the  commission  could  then  establish  its  program, 
the  short  lines  in  that  territory  would  be  all  taken  care  of;  that  is, 
they  would  not  be  taken  over  immediately  but  the  allotnient  would  be 
made  and  every  carrier  would  know  what  its  responsibilities  were  and 
every  short  line  would  know  what  its  destiny  was. 

Senator  Fess.  In  the  insertion  of  your  amendment  you  have 
omitted  all  after  the  word  "commission'^  in  our  print.  I  see  that 
you  have  the  other  bill.  It  is  on  page  12.  Your  amendment  comes 
m  right  after  the  word  "commission,"  and  you  have  omitted  all 
of  this  [indicating].    Did  you  mean  to  do  that? 

Mr.  Moore.  I  have  omitted  the  following: 

But  without  postponing  for  the  purpose  of  any  general  study  the  conaideration 
of  an  action  upon  any  plan  proposed  under  this  title. 

Senator  Fess.  This  was  inserted  in  the  interest  of  the  short  line 
people.   Th&re  has  been  a  question  as  to  whether  we  should  delete 
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it  entirely,  but  they  do  not  want  it  deleted  and  want  to  be  heard 
before  any  step  is  taken. 

^  Mr.  Moore.  Of  course,  it  all  depends  upon  the  view  the  com- 
mittee may  take  of  the  short  line  problem.  I  have  assumed  that  the 
short  line  problem  was  to  be  taken  care  of  in  this  bill.  If  you  do  take 
care- of  it,  then  you  do  not  think  that  it  is  wise  to  adopt  some  such 
plan  as  this  where  an  allocation  of  short  lines  would  be  made  in  a 
proceeding  where  everybody  is  present  and  has  an  opportunity  to  be 
heard  and  the  relative  advantages  of  allocating  a  short  line  with  this 

N       trunk  line  or  that  trunk  line  or  the  other  trunk  line  will  be  made  to 

/      appear  in  the  testimony? 

Senator  Fess.  As  I  understand  it,  your  proposal  would  be  not  m 
a  matter  of  intervener  but  rather  to  make  the  trunk  line  a  parly  to 
the  petition? 

f  Mr.  Moore.  Yes. 

Senator  Fess.  Whether  the  trunk  line  wants  to  or  not? 

Mr.  Moobb.  Yes.   Tiiat  is  to  say,  if  you  have  an  intervening 

V  petition  by  a  short  line  which  has  four  or  five  or  six  connections  with 
trunk  lines,  then  before  that  short  line  is  allocated  to  the  petitioner, 
or  to  anybody  else  for  that  matter,  those  other  trunk  lines  should  be 
brought  in  by  process  and  due  consideration  given  as  to  whether 
that  abort  line  should  be  allocated  to  line  "A",  line  "B",  or  line  ''C". 

Senator  Fess.  I  see  what  you  have  in  mind.  We  will  make  it  a 
gweral  study  of  that  particular  locality. 

Mr.  MooRE.  I  think  it  should  be  a  general  study,  but  the  study 

^  should  be,  perhaps,  by  regions.  Doubtless  the  commission  would 
do  it  in  that  way  in  any  event. 

I  have  not  put  it  in  my  memorandum,  but  I  think  it  would  be  very 
wise  if  the  commission  in  case  you  are  going  to  deal  with  the  short 
lines  should  start  right  away  to  make  a  valuation  of  the  short  lines 
for  the  purpose  of  purchase  and  sale.  If  all  of  the  short  lines  are 
going  to  come  under  this  bill,  the  sooner  that  is  done  Uie  better. 

>  The  commission's  valuation  ia  stated  by  it  to  be  for  rate-making 
purposes,  and  Uie  commi^ion  itself  states  that  Uiat  is  not  a  value 
for  purchase  and  sale  and  is  not  a  guide  for  such  a  value.  That  is 
a  suggestion  outside  my  memorandum  here,  but  I  do  think  it  would 
be  a  wiae  ^hlng  if  the  bill  is  to  take  care  of  all  of  these  short  lines. 

Senator  Fess.  There  is  no  doubt  about  the  purpose  of  the  bilL 
One  of  the  specific  purposes  is  in  connection  with  the  short  line. 
Mr.  MooRE.  I  have  so  understood  it. 

^  S^ator  Fess.  May  I  make  the  suggestion,  Mr.  Moore,  that  in 
your  proposals  it  would  facilitate  the  committee's  procedure  very 

*  much  if  you  would  submit  not  in  the  form  of  a  brief  but  the  actual 
amendment  that  you  want  and  where  you  would  insert  it  in  the  bill, 
so  that  when  we  have  it  in  our  executive  session  we  may  have  the 
specific  proposals. 

Mr.  Moore.  Yes;  I  will  file  it  with  the  clerk. 

1  Mr.  Thom.  Mr.  Chairman,  may  I  say  that  I  am  informed  that 

Judge  Moore  has  already  discussed  this  matter  with  some  of  the 
other  counsel,  and  the  one  to  whom  I  especially  allude  has  earnest 
objections  to  this  suggestion,  and  I  want  an  opportunity  for  him  to 
be  heard  by  the  committee. 

Senator  Fess.  That  is  what  we  also  want.   We  want  ewety  aide 
of  it  presented. 
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Mr.  Moore.  In  connection  with  the  short  lines,  I  have  a  furUier 
suggestion  to  make.  This  is  a  matter  which  I  think  has  been  con- 
siderably discussed  before.  That  is,  in  line  8,  on  page  11,  whether 
the  followmg  language  should  remain  in  the  bill ;  that  is,  whether 
or  not  any  intervenor's  petition  has  been  filed.  The  meaning  of  that 
is,  as  I  understand  it,  that  if  an  applicant  is  before  the  commission 
for  authority  to  consolidate  the  commission  may,  under  this  language, 
impose  a  condition  upon  the  consolidation  that  the  petitioner  shall 
take  over  and  pay  for  some  carrier  which  has  not  intervened  and 
which  has  not  manifested  any  desh-e  to  be  taken  over;  what  I 
would  call  an  unwilling  short  line. 

K  it  M  th^  thought  of  the  committee  that  in  that  wav  all  of  the 
UMMftImB  under  this  bffl -would  be  taken  care  of,  I  think  the  language 
does  not  accomplish  that.  Of  course,  there  are  two  classes  of  short 
lines;  what  we  call  the  weak  short  lines;  that  is.  those  which  are 
not  piosp^us,  and,  perliiq>9,  are  not  earning  Hbeir  expenses,  and 
then  the  other  form  of  short  lines  which  are  the  relatively  prosp^xms 
short  lines.  I  do  not  know  whether  it  is  the  desire  of  the  committee 
that  all  short  lines,  both  the  weak  and  the  strong  ones,  shall  be  taken 
care  of  in  this  bill. 

Senator  Couzens.  I  think  the  witness,  perhaps,  does  not  have  the 
same  meaning  that  I  have.  I  do  not  understand  that  they  are  to 
be  taken  care  of  except  where  it  is  in  the  public  interest. 

Mr.  Moore.  Yes;  I  quite  understand  that.  I  mean  by  "taken 
care  of*  the  allocating  to  some  trunk  line  and  required  to  be  taken 
over  and  acquired  by  some  trunk  line.  If  it  is  the  purpose,  as  I 
gather  in  the  bill,  that  all  of  the  short  lines  should  be  dealt  with  and 
that  all  of  them  should  be  allocated  to  some  of  the  trunk  lines,  I  do 
not  believe  that  this  language  accomplishes  that  result,  for  this 
roasoo:  If  in  <^e  making  of  an  order  of  approval  and  authorization  of 
some  cmisolidatkNi  the  commission  shall  attach  as  a  condition  that 

11  ^P^®*^t  shall  take  over  and  pay  for  a  short  line,  which  we  shall 
call  X.  Y.  Z.,  which  is  a  prosperous  short  Une  and  which  is  not  inter- 
vening, then  what  is  the  result?  The  rasult  is  that  the  petitioner  is 
required  to  negotiate  with  that  prosperous  short  line.  The  pros- 
perous short  line  does  not  want  to  be  taken  over  and  there  ii«  casea 
of  that  kind  of  record.  If  it  does  not  want  to  be  taken  over,  it 
«mply  puts  a  prohibitive  price  on  tiiie  property.  That  is  reported 
back  to  the  commission  and  the  commission  finds  that  the  price  is 
prohibitive  and  peimits  the  consolidation  to  go  on  w^out  the 
short  line. 

It  seems  to  me  that  all  of  the  short  lines  should  be  allocated  under 
this  bill,  the  strong  ones  as  well  as  the  weak  ones.  If  the  trunk  lines 
are  to  be  required  to  take  a  streak  of  lean,  should  they  not  also  be 
permitted  to  take  a  streak  of  fat  along  with  it?  And  if  it  be  the 
intention  that  all  the  short  lines,  the  strong  and  the  weak,  shall  be 
dealt  with  and  shall  be  disposed  of  under  this  bill,  then  would  it  not 
be  necessary  to  eliminate  this  parenthesis,  and  would  it  not  be  neces- 
Miy  to  go  further  and  provide  some  method  of  condemning  the 
property  or  the  stock  of  un willing  short  lines? 

I  ean  rive  you  an  illustration  of  record.  In  the  application  of  the 
Kansas  City  Southern  to  acquire  control  by  stock  ownership  of  the 
Eaty  and  Oie  Cotton  Belt^  the  Midland  Valley,  which  is  not  very 
Aort»  being  about  400  miles  long,  and  the  conunission's  value  being 
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only  $11,000,000,  was  a  desirable  line  for  the  combination  to  include. 
The  officers  of  the  Midland  Valley— I  am  not  criticizing  them,  be- 
cause they  niay  have  been  entirely  right — did  not  want  to  belong 
to  our  combination;  they  did  not  want  to  belong  to  any  combina- 
tion; and  they  so  testified  before  the  commission.  They  said  it  was 
their  property  and  they  intended  to  remain  independent  and  not  enter 
in  combination.  Now,  how  are  you  going  to  detd  with  a  situation  of 
that  kmd? 

Senator  Couzens.  Did  the  conmussion  at  that  time  say  that  it 
was  in  Uie  public  interest  to  take  ov«r  Uiat  line  and  make  it  a  part 
of  some  other  system? 

Mr.  MooRE.  No ;  they  did  not  say  anything  about  it  because  the 
issue  was  not  before  them.  It  could  not  be  presented  because  the 
Midland  Valley  was  in  a  position  to  say,  "We  do  not  desite  to  sell; 
we  are  satisfied;  we  have  a  good  property  and  we  want  to  CMtinue 
to  operate  it  without  interference  by  any  other  system." 

Senator  Fess.  Does  not  that  provision  on  which  you  have  com- 
mented make  it  possible  to  do  the  very  thing  that  you  are  saying? 
Suppose  the  Midland  Valley  did  not  want  to  come  in  and,  therefore, 
it  would  not  intervene,  but  the  commission  says  it  should  come  in 
and  there  shall  be  no  consolidation  unlesss  it  does  come  in? 

Mr.  Moore.  I  think  not;  and  that  brings  up  exactly  the  thing  I 
have  in  my  mind. 

Senator  Couzens.  I  think  that  is  a  point  that  we  have  been  trying 
to  avoid,  compulsory  consolidation.  In  other  words,  if  the  Midland 
Valley  Railway  does  not  want  to  come  in  there  is  no  way  we  should 
force  it  to  come  in. 

Senator  Faas.  Then  we  do  not  have  any  consolidation. 
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there  is  no  way,  nor  do  we  intend  to  iiAve  any  way,  by  idiich  It 
could  be  forced  to  come  in. 

Senator  Fess.  Then  there  would  be  no  consolidatioii. 

Senator  Cou£ens.  That  is  what  we  intoid. 

Mr.  MooRE.  If  that  is  the  view  of  the  committee  then  my  sugges- 
tion is  not  appropriate.  My  suggestion  was  based  upon  the  thought 
that  it  was  your  intention  to  deal  under  this  bill  with  all  short  Imes 
and  secure  now  or  later  their  complete  allocation  to  trunk  lines  so 
that  there  would  be  only  the  systems  which  are  to  be  constructed 
under  this  act.  I  fully  agree  that  the  creation  of  systems  is  not  a 
matter  to  be  accomplished  by  any  compulsory  process  at  the  present 
time,  but  when  the  bill  provides  for  the  taking  over  of  the  weak  and 
short  lines,  it  seems  to  me  that  the  same  rule  might  very  properly 
apply  to  all  short  lines. 

Seiiator  Couzens.  There  is  nothing  compulsory  in  this  bill  about 
taking  over  weak  lines.  I  think  the  witness  is  confused  if  he  thinks 
we  have  an  idea  of  taking  over  even  weak  lines. 

Mr.  MooBS.  Yen  do  compel  here,  do  you  not,  that  the  commission 
may  impose  a  condition  that  the  oonaolklation  shall  not  take  place 
unless  the  applicant  takes  over  certain  specified  short  lines? 

Senator  Couzens.  That  is  true,  but  that  may  prevent  the  con- 
solidation.  We  can  not  help  that  and  do^flidtiiileiMr to  try  to  hdb  it. 

Mr.  MooRE.  If  that  is  the  committee's  view,  my  suggestaoiri  do 
not  think  woukl  be  ^ppec^BKiale. 
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One  other  feature  of  the  bill  I  desire  to  call  attention  to  and  I  shall 
have  concluded.  There  is  at  the  present  time  no  restriction  whatever 
upon  the  power  of  States  to  tax  carriers  engaged  in  interstate  com- 
merce. The  courts  have  said  for  many  years  that  the  power  to  tax 
involves  the  power  to  destroy.  Every  one  will  concede  that  the 
interstate  carriers  should  pay  their  fair  and  just  proportion  of  State 
taxes,  and  I  Uiink  no  one  would  claim  that  interstate  carriers  ought 
to  pay  any  more  or  any  less  than  their  fair  and  just  proportion  of 
State  taxes. 

Senator  CiTifMiHS.  Who  determines  that? 

Mr.  MooRE.  As  to  what  is  fair  and  just?  * 
Senator  Couiens.  Yes. 

Mr.  Moore.  Well,  when  the  parties  can  not  determine  it  it  has  to 
be  determined  in  court,  I  suppose;  and  at  the  present  time  there  is  no 
law,  there  is  no  rule  of  law  made  by  the  courts  which  will  insure  a  fair 
and  equitable  assessment  as  between  railroad  carrier  property  and 
other  property  in  the  State. 

Senator  Couzens.  Do  you  contend  that  Congress  has  the  power  to 
regulate  State  taxation? 

Mr.  Moore.  I  think  Congress  has  the  undoubted  power  to  prevent 
discrimination  against  interstate  properties.  I  do  not  think  there  is 
any  question  about  that,  and  that  is  the  only  thing  that  I  have  in 
mind,  whether  it  is  desirable.in  this  bill  under  the  head  of  Revenue  " 
to  take  some  steps  which  will  e£Pectively  prevent  a  discrimination  in 
favor  of  or  against  the  properties  of  interstate  camera.  There  is 
am]^  precedent  for  it.  As  you  know,  there  k  a  limitation  upon  the 
power  of  the  States  to  tax  national  banks. 

Senator  Couzens.  They  have  a  national  charter  and  that  is  a 
somewhat  different  case,  I  think. 

Mr.  Moore.  The  source  of  the  power  is  different.  The  source  of 
the  power  there  is  a  national  incorporation,  but  here  the  source  of 
the  power  is  an  instrumentality  of  interstate  commerce.  The  source 
of  the  power  may  be  different,  but  I  think  the  power  undoubtedly 
exists.  The  interstate  commerce  act  as  it  now  stands  prevents  dis- 
crimination as  between  interstate  rates  and  State  rates,  as  you  know. 
The  suggestion  that  I  have  in  mind  is  that  it  is  undoubtealy  withm 
the  power  of  Congress  to  prevent  a  discrimination  in  favor  of  or 
against  the  properties  of  railroads  with  respect  to  State  taxation. 

Senator  CTouzbns.  Have  you  any  evidence  to  justify  your  con-» 
lention  that  Ckmgraw  k  att^pting  to  regulate  that? 

Mr.  MooRi.  I  have  not  hm,  but  I  would  be  very  glad  to  provide 
a  briaf  cm  the  subject. 

Senator  Fess.  Mr.  Moore,  you  are  discussing  one  of  the  most 
complicated  of  all  the  questions  here,  and  you  are  using  what  we  are 
able  to  do  in  matters  connected  with  national  banks  as  an  example. 
The  committee  would  like  to  hkve  you  submit  a  brief  indicating 
whether  we  have  the  same  power  in  interstate  commerce  on  matters 
of  trade  without  a  national  charter  to  regulate  State  taxation  on  that 
matter  as  we  do  in  the  case  of  the  national  bank.  I  would  like  very 
much  to  have  the  data  on  that. 

Mr.  Moore.  I  shall  be  very  glad  to  furnish  that.  I  will  make  this 
suggestion,  which  shows  that  the  law  must  be  so.  If  the  States  could 
by  assessing  railroad  property  relatively  higher  than  other  property 
in  the  States  force  rauroad  companies  to  pay  an  udue  proportion  m 
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State  taxation,  to  that  extent  it  depletes  the  revenues  of  the  carrier 
and  deprives  them  of  their  ability  to  perform  interstate  commerce. 
Senator  Fbss.  I  see  what  you  have  in  mind,  hut  I  doubt  seriously 

whether  you  are  right  in  that  respect. 

Mr.  Moore.  I  will  be  very  glad  to  furnish  you  a  brief  on  the  sub- 
ject.  That  concludes  what  I  have  to  say. 

Mr.  Thom.  There  is  one  aspect  of  this  that  I  think  I  should  call 
Judge  Moore's  attention  to,  as  he  may  want  to  comment  on  it.  I 
entirely  agree  with  him  as  to  the  power  of  Congress  to  protect  an 
instrumentality  of  interstate  commerce  from  undue  oppression  and 
taxation  by  the  State.  I  think  the  power  exists.  There  was  in  this 
bill  at  one  time  a  provision  similar  to  the  one  that  Judge  Moore  is 
now  suggesting  and  having  the  same  purpose  in  view  as  that  which 
he  is  now  advocating.  The  provisions  then  in  the  bill  relating  to 
taxation  were  divided  into  two  classes.  One  was  for  taxation  on  the 
processes  of  consolidation  which  Congress  is  obliged  to  protect  if  they 
are  going  to  bring  about  consolidation,  and  the  other  was  a  provision 
im>viding  for  how  the  States  might  thereafter  tax  the  instrumentali- 
ties of  interstate  commerce  not  connected  with  the  question  of  con- 
solidation. In  presenting  that  to  the  committee  I  was  met  by  the 
suggestion  from  the  present  chairman  that  the  effort  in  a  consolida- 
tion bill  to  deal  with  the  future  taxation  of  railroad  properties  was 
not  germane;  and,  in  consequence  of  that  objection  it  went  out. 
Now,  you  will  find  that,  Judge,  in  the  minds  of  these  gentlemen,  and 
if  you  wish  to  discuss  that  I  think  you  should  have  an  opportunity. 

Senator  Couzens.  At  that  point  I  would  like  to  say  that  if  there 
is  any  attempt  of  this  character  in  connection  with  this  bill  there 
will  be  violent  objection  in  Congress  to  such  an  attempt,  in  my 
judgment,  and  I  do  not  believe  we  will  get  any  bill  through  if  we 
attempt  to  interfere  with  the  question  of  State  taxation. 

Mr.  MooBE.  May  I  read,  Mr.  Chairman,  the  suggested  clause? 
It  is  as  follows: 

TraoBportation  by  any  State  or  any  political  subdivision  thereof  shall  be 
without  diflcrimhialion  m  favor  of  or  against  the  carrier  property  employed 
in  tnterstate  transportation. 

Do  you  think  there  would  be  objection  against  a  clause  which 
merely  stated  that  there  should  be  no  discriminatin  for  or  against? 

Senator  Couzens.  As  I  stated  before,  I  do  not  think  it  is  germane 
to  a  unification  bill.  We  are  trying  to  make  this  a  biU  giving  strictly 
unification  and  the  methods  of  accomplishing  it. 

Mr.  MoOBE.  Yes;  that  is  true,  but,  at  the  same  time,  it  deals  with 
taxation,  and  taxation,  as  Colonel  Thom  sa3rs,  is  ineid^tal  to  the 
process  of  consolidation. 

Senator  Fess.  My  chief  interest  is  to  get  the  data  upon  our  con- 
stitutional authority  to  do  this. 

Mr.  Moore.  I  will  undertake  to  send  that  to  you  and  also  to  give 
you  a  short  statement  of  the  amendments  which  I  have  suggested. 

Senator  Fess.  Have  you  filed  your  memorandum  with  the  com- 
mittee? 

Mr.  Moobe.  I  submit  it  now. 
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(The  memorandum  referred  to  is  as  follows:) 

BUOOE8TED  AMENDMENTS  TO  THE  FES8  BILL,  S.  1175 

I.  It  is  suggested  that  at  the  end  of  section  214,  pAfe  21,  dealing  with  "Taxa- 
tion," the  following  be  inserted:  ^  „  .  * 

"Taxation  by  any  State  or  any  political  subdivision  thereof  shall  be  without 
lite^mination  in  favor  of  or  against  carrier  property  employed  in  interstate 

transportation."  .      .     .  . 

There  is  at  the  present  time  no  restriction  upon  the  power  of  States  to  tax 
carriers  engaged  in  interstate  commerce.  It  is  said  by  Chief  Justice  Marsl.aU  in 
M'CuUoch  V.  Maryland  (4  Wheat.  431),  "The  power  to  tax  involves  the  })owcr 
to  destroy."  In  upholding  an  act  of  Congress  providing  that  Federal  laiul  hui.ks 
and  National  farm  loan  associations  should  be  exempt  from  State  taxes,  the 
«ourt  said  (Smith  v.  Kansas  Citv  Title  &  Trust  Co.,  255  U.  S.  180,  213) : 

"The  exercise  of  such  taxing  power  by  the  States  might  be  so  used  as  to  hamper 
and  destroy  the  exercise  of  authority  conferred  by  Congress,  and  this  justifies 
the  exemption.  If  the  States  can  tax  these  bonds,  they  may  destroy  the  meaiis 
provided  for  obtaining  the  necessary  funds  for  the  future  operation  of  the  banks. 

Everyone  will  admit  that  interstate  carriers  should  pay  their  just  proportion 
of  State  taxes;  but  should  there  not  be  some  provision  in  the  law  which  wiU 
limit  their  contributions  to  State  government  to  a  fair  and  just  proportion ' 

The  extraordinarv  increase  in  railroad  taxes  is  a  matter  of  common  knowledge. 
The  total  taxes  paid  bv  Class  I  railroads  in  1911  were  $98,950,000;  in  1916, 
S157,113,.372;  and  in  1926,  $388,922,000,  an  increase  of  293  per  cent  over  1911. 

Federal  taxes  paid  by  Class  I  railroads  in  1911  amounted  to  $4,870,000;  in 
1916,  to  $12,530,949;  and  in  1926,  to  $109,817,494,  an  increase  of  2,155  per  cent 
over  1916.  ,       ,  .  ,  , 

It  is  eommonly  believed  that  railroad  property  is  assesaed  at  a  higher  pereertage 
of  its  true  value  than  farm  property  and  other  property  in  the  State.  Instances 
where  courts  have  found  this  to  be  the  fact  are:  ^  ^     ^  •> 

Board  of  Directors  v.  Prairie  Pipe  Line  Co.,  292  Fed.  474;  K.  C.  Southern  Ry. 
Co.  9.  Ogden  Levee  Dist.,  15  P.  (2d)  «37;  Boonville  National  Bank  ».  Sohlota- 
liauer,  298  S.  W.  732  (Mo.). 

It  is  certainly  true  that  the  opportunity  e^xists  to  impose  a  higher  asseasment, 
«nd  therefore  a  higher  tax,  upon  railroad  property  than  u^n  other  property  in 
the  State.  . 

If  railroad  property  is  assessed  at  a  higher  rate  than  other  property  m  the 
State,  there  is  no  remedy  at  law  or  in  equity,  unless  clear  proof  is  made  that  the 
taxing  officers  have  made  an  intentional  discrimination  against  railroad  property 
and  have  adopted  it  as  a  practice.  This  is  clear  from  what  is  said  in  Cmcago 
Great  Western  R.  Co.  v.  Kendall  (266  U.  S.  94) :  .  •  x 

''The  averments  of  both  bills  make  a  case  of  unjust  discrimination  against 
complainant's  property  in  that  there  is  an  intentional  systematic  undervaluation 
by  State  officials  of  Iowa  of  other  taxable  property  of  the  same  class,  when  the 
complainant's  property  is  assessed  and  taxed  at  a  much  higher  rate.  In  such 
cases  the  Federal  authorities  render  it  cl?^r  that  the  complainants  may  have  the 
remedy  by  injunction  in  equity  to  prevent  the  taxation  of  their  property  at  any 
higher  rate  than  that  imposed  upon  the  property  of  those  in  whose  favor  the  dis- . 
crimination  exists  (citing  cases).  It  is  not  enough,  in  these  cases,  that  the  tax- 
ing officials  have  merely  made  a  mistake.  It  is  not  enough  that  the  court,  if  its 
judgment  were  properly  invoked,  would  reach  a  different  conclusion  aftotWB 
taxes  imposed.  There  must  be  clear  and  affirmative  ilwwing  that  the  difffiAiiee 
is  an  intentional  discriminati<Mi  and  one  adopted  aa  a  praetioe. 

To  the  same  effect  are:  ^      ^       «r  ^  -  ,j 

Southern  R.  Co.  v.  Watts,  260  U.  S.  519;  Sunday  Lake  Iron  Co.  f.  Wakefield, 
247  U.  S.  360;  Sioux  aty  Bridge  Co.  p,  Dakota  County,  260  U.  S.  441 ;  Raymond 
V.  Chioa«o  Union  T.  Co.,  207  U.  8. 20;  Greene  p.  LouisviUe  &  I.  B.  Cp^  244  U. 
499. 

Ample  precedent  exists  for  legislation  by  Congress  with  respect  to  taxation. 
With  respect  to  national  banks,  there  is  a  limitation  upon  State  taxation^  with 
respect  to  the  rate,  and  the  followiiig  provision  la  made  wltti  respect  to  real  prop- 

^'^^Nothing  herein  shall  be  construed  to  exempt  the  real  property  of  associations 
from  taxation  in  any  State  or  in  any  subdivision  thmof ,  to  the  wme  extent, 
according  to  its  value,  as  other  real  property  is  taxed."  (U.  S.  Compiled 
Statutes,  1925,  see.  9784.) 
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The  same  provision  is  made  with  respect  to  taxation  by  States  of  the  shares 
of  national  agricultural  credit  corporations,  or  of  dividends,  or  of  the  income,  or 
of  real  estate  owned  by  them.  (U.  S.  Compiled  Statutes,  1925,  sec.  9835>th(i).) 
These  statutes  have' been  upheld  in  the  following  cases:  ^ 
First  National  Bank  v.  Anderson,  269  U.  S.  341;  Smith  v.  Kansas  City  Title 
&  T  Co  ,  255  U.  S.  180;  Merchants'  Nat.  Bank  v.  Richmond,  256  U.  S.  635; 
First  National  Bank  v.  Adams,  258  U.  S.  362;  Des  Moines  National  Bank  v, 
Fairweather,  263  U.  S.  103.  ,     r  „ 

II.  It  is  suggested  that  paragraph  (2)  on  page  8  be  amended  to  read  as  follows: 
The  carriers  and  the  commission  shall  give  due  consideration  to  the  inclusion 

in  the  plan  of  short  and  weak  carriers  in  the  territory  involved;  and  in  order  that 
the  provisions  of  section  202  may  be  carried  out,  the  commission  may  then  or 
subsequently  make  any  other  carrier  or  earners  in  the  group  or  region  parties  to 
the  proceeding  and,  after  hearing,  may  make  such  orders  relative  to  the  proper 
allocation  of  the  short  or  weak  lines  therein  as  the  public  interest  may  require. 

The  bill  as  it  stands  is  amply  sufficient  to  take  care  of  short  lines  whose  only 
trunk  line  connection  is  with  the  applicant  or  applicants.  But  the  great  majority 
of  short  lines  have  more  than  one  trunk-line  connection.  It  is  obvious  that  when 
a  short  line  with  several  trunk-line  connections  intervenes  for  the  purpose  of 
being  taken  over  by  the  applicant;  the  commission  can  not  act  intelligently  m 
apportioning  sudi  short  line  between  its  various  connections  unless  all  the  con- 
nections are  present  before  the  commission  and  have  an  opportunity  to  be  heard. 
The  commission,  clearly,  should  be  empowered  to  bring  in  all  interested  trunk 
lines  so  as  to  be  able  to  determine  that  such-and-such  short  lines,  and  no  others,, 
should  be  allocated  to  the  applicant. 

III.  Should  not  section  206,  page  6,  be  amended  so  as  to  make  it  operate  in 
favor  of  "any  carrier  or  carriers,"  instead  of  "any  carrier"?  Instances  have 
frequently  arisen  where  it  has  seemed  desirable  for  two  or  more  carriers  to  control 
a  third  carrier  througl^  stock  ownership.  The  ooBamission  has  permitted  this, 
under  paragraph  (2)  of  section  6;  but  it  is  very  doubtful  if  it  is  authorized  so  to 
do.  It  would  not  only  remove  an  obvious  ambiguity,  but  also  carry  out  the 
purpose  of  the  carriers,  to  amend  the  section  to  cover  an  acquisition  of  control 
by  more  than  one  carrier. 

The  same  suggestion  is  also  made  with  respect  to  section  203,  page  4. 
Should  not  the  following  be  added  to  section  205? 

"In  special  instances  where  in  the  opinion  of  the  commission  the  public 
interest  will  be  promoted  thereby,  it  may  authorise  and  fupprove  the  permanent 
eettttol  by  two  or  moie  carriers  of  another  carrier  throupi  the  joint  acquisition 

of  il/S  sGCLiritiGS  " 

IV.  Should  not  the  words  in  parenthesis,  line  22,  page  7,  "  (whether  or  not 
any  intervenor's  petition  has  been  filed),"  be  eUminated,  or,  in  the  alternative, 
a  method  provided  for  the  condemnation  of  an  unwilling  short  line,  with  an 
appropriate  provision  for  making  the  terms  of  payment  within  the  means  of 

the  applicant?  ,    ,    ^         .  ^ 

If  the  purpose  of  Congress  is  to  secure  the  inclusion  of  weak  short  nnes  mto- 
(any  consolidation,  the  quoted  words  are  unnecessary,  since  paragraph  (3)  of 

section  206  makes  ample  provision  therefor. 

Apparently,  the  purpose  of  the  words  in  parenthesis  and  the  language  follow- 
ing is  to  impose  the  obligation  upon  the  i^plicant  to  take  over  a  prosperous- 
i£m  line,  to  the  end  that  all  weak  lines  and  all  short  lines  may  be  included  in 
some  system.  But  the  language  does  not  accomplish  this  result.  If  an  unwill- 
ing short  line  is  designated  by  the  commission  as  a  party  to  be  brought  into 
the  consolidation,  such  short  line  has  only  to  name  a  prohibitive  pnce,  and 
theieupon  it  is  left  out  of  the  combination,  and  continues  to  carry  on  as  an 
independent  line.  The  Midland  Valley  is  an  illustration.  If  unwiUing  short 
lines  are  to  be  brought  into  a  consolidation,  it  is  necessary  that  provision  be 
made  for  the  condemnation  of  their  properties,  or  of  their  securities.  Further- 
the  immediate  payment  of  a  large  cash  award  in  condenmation  might 
be  beyond  the  ability  of  the  petitioning  carrier,  and  provision  should  be  made 
for  the  payment  of  the  purchase  price  in  some  practical  manner. 

Senator  Couzens.  Have  you  any  other  witnesses,  Senator  Fess? 

Senator  Fess.  Not  unless  Mr.  Williams  is  here. 

Senator  Couzens.  Senator  Hawes's  secretary  presents  a  letter  from 
Mr.  Williams  of  the  Missouri  Pacific  Railroad  Co.  which  he  desires 
to  have  inserted  in  the  record  in  heu  of  a  statement  by  Mr.  Williains 
before  the  committee.    Without  objection  that  will  be  done» 
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Senator  Fess.  Then,  Mr.  Williams  will  not  appear? 
Senator  Couzsns.  No. 

(The  letter  submitted  by  Mr.  William  H.  Williams  of  the  Missouri 
Pli^e  Ri^road,  is  as  follows:) 

Missouri  Pacific  Railroad  Co., 

Chairman  of  thx  Board, 
New  York,  Y,,  January  12,  19S8, 
Dear  Senator  Hawes:  From  our  telephone  conversation,  it  would  appear 
that  my  views  were  sufficiently  presented  in  my  testimony  before  the  committeei 
at  its  meeting  on  January  28,  1927,  excepting  that  I  did  not  bring  out  aU  that 
might  have  been  said  with  wferonce  to  the  emmge  I  suggested  in  paragraph  (1) 
of  section  207. 

Railroads  are  owned  in  two  ways,  viz,  through  concentrated  holdings  and 
through  widely  distributed  holdings.  Where  there  are  concentrated  holdings,  it 
is  ordinarily  possible  to  reach  an  agreement  as  to  the  tCTms  of  purchase  which 
are  binding  upon  both  parties,  subject,  however,  to  securing  the  necessary 
approval  of  the  Interstate  Commerce  Commission.  Where  holdings  are  not 
concentrated,  negotiations  can  not  be  conducted  with  a  few  people;  with  but  few 
exceptions,  the  acquisition  of  such  lines  would  necessitate  buying  the  capital 
stock  in  the  open  market  and,  with  the  exception  of  the  short  lines,  this  would 
mean  securities  listed  on  tlie  public  exchanges.  The  moment  any  public  body 
should  state  that  one  road  should  buy  another  road,  the  securities  of  which  are 
listed  on  the  nyurket,  pools  would  be  organised  to  buy  some  of  such  securities 
and  the  price  would  advance  so  substantially  as  to  materially  alter  the  desir- 
ability of  the  acquisition,  if  not  to  make  it  quite  undesirable.  Under  these 
conditions,  it  seems  to  me,  were  any  public  body  to  state  that  one  road  should 
buv  another,  tiie  securities  of  which  are  listed  on  an  exchange,  thmr  would  prob- 
ably defeat  the  real  purpose  of  the  act,  as  they  would  dither  OBlay  or  make 
undesirable  the  purchase. 

Of  course,  aU  will  appreciate  the  fact  that  at  least  two  transactions  are  involved 
in  acquiring  a  ndlrtMsd.  First,  the  negotiation,  if  control  is  concentrated;  or  the 
buying  of  the  securities  in  the  market,  if  tney  are  widely  distributed;  and, 
second,  the  financing  of  the  purchase.  For  the  acquisition  of  the  larger  railroads 
which  are  to  be  brought  into  a  consolidated  system,  the  qnuestion  of  financ- 
ing is  ci  the  utmost  importance.  A  substantial  Uock  <rf  seeurities  can  be  acquired 
in  the  open  market  without  creating  a  runaway  price  before  publicity  is  given 
the  matter  and  the  purchaser  is  in  a  position  to  form  some  reasonable  idea  as  to 
the  approximate  average  price  which  he  would  pay  and,  by  extending  his  pur- 
chase over  a  sufficient  length  of  time,  acquire  th«m  on  the  most  reasonaUe  Msis, 
mining  his  financial  arrangement  accordingly. 

On  page  160  of  the  record,  reference  is  made  to  the  question  asked  me  as  to  the 
Fort  Smith  &  Western,  and  I  stated  it  did  not  appeal  to  me  so  much  as  did  the 
acquisition  of  the  Kansas,  Oklahoma  A  Gulf  and  the  Midland  VaU^.  I  further 
stated  that  the  price  askeid  for  the  Fort  Smith  &  Western  was  more  than  we  felt 
we  could  afford  to  pay.  This  is  quite  different  than  saying  we  would  not  be 
wilUng  to  buy  a  railroad  at  a  fair  price. 

The  Fort  Smith  &  Western,  being  one  of  the  short  lines,  is  in  the  position  that 
it  could,  under  section  206,  ask  the  Interstate  Commerce  Commission  to  protect 
it  in  connection  with  consolidation  proceedings  involving  Southwestern  roads 
where  any  such  consolidated  system  has  a  physical  connection  with  the  Fort 
Smith  &  Western.  Mr.  Cain,  on  page  164,  has  very  clearly  shown  that,  in  the 
eonsolidating  of  the  railroads,  the  Fort  Smith  &  Western  more  properly  belongi 
to  some  system  other  than  the  Missouri  Pacific.  In  this  connection,  it  does  seem 
to  me  Mr.  Cain  has  made  an  unfortunate  selection  of  a  railroad  to  illustrate  his 
point.  If  the  information  given  me  be  correct,  that  railroad  is  owned  by  parties 
who  have  sufficient  financial  means  to  buy  all  or  substantially'all  of  the  railroad 
mileage  in  the  Southwest  and,  if  that  be  true  and  somebody  has  to  stand  a  part 
of  the  loss  of  the  total  investment  in  the  Fort  Smith  &  Western,  ought  not  some 
consideration  be  given  as  to  the  relative  ability  of  the  several  parties  to  stand 
such  loss? 

Comments  as  to  protection  afforded  by  section  206  would  be  true  not  only 
as  to  the  Fort  Smith  &  Western,  but  they  would  be  true  of  any  railroad  which  is 
desirous  of  being  included  in  a  consolidated  svstem,  so  that  both  the  public 
interest  and  the  owners  of  sueh  a  railroad  would  be  given  due  oonaidflvatlon  at  the 
pMqMV  lime. 
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To  the  extent  I  have  mentioned  anv  individual  road,  it  has  been  for  illustrative 
purposes.  I  could  have  given  an  illustration  of  a  road,  the  securities  <rf  whicli 
were  purchased  at  a  price  which,  we  are  told,  was  below  $25  and  for  which  we 
have  been  asked  an  average  price  of  approximately  $200  and  notwithstanding 
some  of  these  securities  were  purchased  below  $25  during  the  time  our  negotia- 
tions were  in  progress.  I  mention  it  only  now  as  illustrative  of  some  <«  the 
information  which  is  in  our  possession  regarding  some  of  the  lines  w-e  have  con- 
sidered and  as  indicating  the  reason  we  have  not  gone  forward  with  their  pur- 
chase, feeling  confident  the  committee  would  take  exception  to  our  giving  con- 
sideration to  prices  which  appear  to  be  so  out  of  line  with  the  earmng  capacity 
of  the  road.  Clearly,  the  purchase  of  other  roads  on  such  a  basis  would,  to  the 
extent  acquired,  adversely  affect  the  credit  of  the  purchasing  road,  and  anything 
which  adversely  affects  the  credit  of  a  consolidated  system  must,  m  the  final 
analysis,  proportionately  aflfect  its  ability  to  finance  its  necessities  and  render 

e roper  service  to  the  public  and,  therefore,  to  my  mind,  would  be  against  publie 

Mr.  Cain  appears  to  have  the  impression  the  Missouri  Pacific  system  is  com- 
pleted except  as  to  the  acquisition  of  one  or  two  small  lines.  With  two  or  three 
exceptions  we  have  acquired  aU  the  fines  having  substantial  mileage  which  we 
regard  essential  to  a  well-rounded  system.  We  have  also  acquired  a  number  of 
the  smaller  lines  and  the  securities  of  one  or  two  have  been  purchased  since  my 
appearance  before  the  committee  last  February,  and  our  time  can  now  be  given 
to  taking  up  in  an  orderly  way  the  various  factors  which  should  be  considered 
in  connection  with  the  lines  not  so  essential.  ,  •  ^.u 

Should  it  be  satisfactory  to  the  committee  to  have  this  letter  inserted  in  the 
record,  it  will  obviate  the  necessity  of  my  taking  up  part  of  their  valuable  time. 
If,  after  reading  it,  they  desire  any  further  information,  I  sh^  be  glad  to  accom- 
modate muscdf  to  their  convenience. 

Yours  very  truly,  „^  „ 

•  William  H.  Williams. 

Hon.  Harry  B.  Hawes, 

Senate  Office  Buiiding,  Waefdngton,  D.  C. 

Senator  Fess.  Mr.  Chairman,  I  understand  that  Mr.  Fiilbriglit  is 
to  appear  tomorrow  on  behalf  of  the  Industrial  Traffic  League. 
Senator  Couzens.  Is  there  anybody  present  representing  the 

short  line  railroads?  ,         i  i.  x 

Mr.  Paul  Moore.  Mr.  Cain  and  Mr.  Robinson  imderstood  that 
all  the  time  this  morning  would  be  occupied  and  also  that  all  the 
time  tomorrow  morning  would  be  occupied. 

Senator  Fess.  But  we  expected  Mr.  WiUiams  to  be  present  today. 

Mr.  Thom.  Would  it  be  possible  for  Mr.  Cain  and  Mr.  Robinson 
to  come  here  this  morning? 

Mr.  Paul  Moore.  It  would  take  them  at  least  20  minutes  to  get 
here,  and  Mr.  Cain  told  me  this  morning  that  he  would  take  about 
two  hours  for  his  statement.  -if 

Senator  Couzens.  I  doubt  the  wisdom  of  awaiting  the  arrival  of 
other  witnesses  this  morning.  Have  you  any  fruther  statement  that 
you  would  like  to  make  at  this  time,  Colonel  Thom? 

Mr.  Thom.  Not  right  at  this  time,  Mr.  Chairman,  I  want  an  op- 
portunity to  comment  on  some  of  the  things  that  have  been  said 
before  you  get  through.  My  comments  will  doubtless  be  brief  and 
can  not  with  advantage  be  made  now. 

Senator  Couzens.  We  will  adjourn  now  until  10  o'dock  tOHOionow 

morning.  . 

(Thereupon,  at  11  o'clock  a.  m.,  the  committee  adjourned  until 

10  o'clock  a.  m.,  Saturday,  Janoaiy  14, 192S.) 
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SATUaDAT,  JANUA&Y  14,  192% 

United  States  Senate, 
Committee  on  Interstate  Commerce, 

WdsMngton,  D.  C. 

The  committee  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m., 
in  the  committee  room,  Capitol  Building,  Hon.  James  Couzens^ 
presiding. 

Present:  Senators  Couzens  and  Fess. 

Senator  Couzbns  (presiding).  The  committee  will  please  come  to- 
order.   Mr.  Fiilbri^ty  you  may  proceed  now. 

STATEMENT  OF  R.  C.  FULBRIGHT,  CHAIRMAN  OF  THE  lEGIS- 
LATIVE  COMMITTEE  OF  THE  JIATIOHAL  INBUSTBIAL  TRAFFIC 
LfiAGUSt  HOUSTON,  T£X. 

Mr.  FuLBRiGHT.  Mr.  Chairman  and  gentlemen  of  the  committee, 
I  appear  here  in  behalf  of  the  National  Industrial  Traffic  League  with 
respect  to  the  consolidation  that  is  now  being  considered  by  your 
committee.  I  am  chairman  of  the  l€|gislative  cpxmnittee  of  the  league 
and  reside  at  Houston,  Tex. 

The  National  Industrial  Traffic  League  is  a  national  organization 
of  shippers  who  are  interested  in  the  shipment  of  freight  over  the 
railroads  and  in  the  transportation  of  passengers  and  generally  in  all 
transportation  subjects,  both  rail  and  water. 

Senator  Couzens.  May  I  ask  at  that  point  if  you  are  going  to  tell 
us  the  extent  of  the  membership  of  your  organization? 

Mr.  FuLBRiGHT.  Yes.  Every  town  and  city,  with  one  or  two  ex- 
ceptions, of  50,000  or  more  in  the  United  States,  has  a  membership 
in  our  organization,  which  membership  is  through  their  local  freight 
bureau  or  local  chamber  of  commerce,  where  uie  chamber  of  com- 
merce maintains  a  freight  bureau  for  shippers,  and  the  head  of  the 
Ireight  bureau  is  usuafly  a  representative  in  our  organization.  Of 
course,  through  our  membership  we  reach  many  thousands  of  shippers^ 

We  alsQ  lmve  numerous  indivibdual  shipping  concerns  that  are 
members;  manufacturing  concerns,  agricultural  and  other  kinds  of 
concerns,  that  are  interested  in  shipping,  associations,  such  as  for 
example,  the  Southern  Pine  Association  which  is  made  up  of  the 
lumber  mjfj^  ^  tl|i^  Sputh,,  and  sin^^  assQ^iftipns.^^^ifJ^ai^^i^  t^e 
country. 

We  function  through  committees,  and  these  committees,  after 
making  investigations,  submit  reports  to  our  members,  and  after  the 
reports  are  made  to  the  members  we  have  annual  meetings,  or  some- 
times we  will  have  two  meetings  within  a  yearj  at  which  we  take  up 
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the  consideration  of  these  yarious  reports  and  determine  the  action 

that  we  wiSL  take. 

There  are  no  raibroads  that  are  members  of  our  organization;  they 
can  not  be.  I  happen  to  be  eligible  as  a  member  because  I  am  the 
president  of  a  private  corporation  that  is  interested  in  shipping  in  my 
home  city.  }  am,  however,  a  practicing  attorney  and  have  been 
practicing  for  about  20  years,  about  half  of  which  time  was  in  the 
service  of  the  carriers  and  the  last  half  of  which  has  been  on  the 
shippers'  side  of  the  docket. 

I  mention  my  experience  briefly  for  this  reason:  We  undertake  as 
the  league  to  deal  with  principles.  We  do  not,  as  a  general  rule,  go 
into  the  finesse  or  technical  minutia  of  statutes.  In  other  words, 
there  are  a  number  of  matters  in  this  proposed  bill  which  have  been 
put  before  you  by  Commissioner  Hall  which  deal  with  minute  or 
technical  changes.  Any  matters  of  that  kind  are  left  to  the  discretion 
of  the  committee  or  the  particular  reinresentatives  of  the  league,  but 
the  leaffue  committees  go  into  great  detail  in  the  consideration  of 
what  mey  determine  to  be  the  principles  that  are  at  stake  in  any 
proposed  program  of  legislation. 

I  may  say  that  we  are  entirely  in  accord  with  the  statements  made 
by  Commissioner  Hall  that  the  present  law  with  respect  to  consolida- 
tions and  acquisitions  of  control  is  unworkable  and  that  there  ought 
to  be  substituted  for  it  a  statute  which  will  provide  the  machinery 
for  an  adequate  procedure  in  bringing  about  such  unifications  or 
consolidations  as  may,  under  certain  principles  be  found  to  be  in  the 
pubUc  interest.  We  think  that  that  ought  to  be  done  without 
further  delay.  We  want  this  committee  to  give  thorough  considera- 
tion to  the  subject,  but  we  think  it  should  be  a  prime  order  of  business 
of  Congress  to  settle  this  thing,  because  there  has  been  a  mandate  in 
that  statute  for  nearly  eight  years  commanding  the  Interstate  Com- 
merce Commission  to  do  something  that  we  think  they  have  not  had 
wisdom  enough,  and  no  set  of  men  have  wisdom  enouj^,  to  do,  and 
which  they  have  confessed  their  inabUity  to  do  it.   Inat  condition 

should  be  relieved. 

I  want  to  discuss  this  morning  the  general  principles  that  are 
involved  in  bringing  about  consolidation,  and  perhaps  it  would  be 
well  to  deal  with  the  subject  in  a  historical  way.  In  the  general 
opinions  that  I  shall  express  I  may  say  that  they  have  met  with  the 
unanimous  approval  of  our  membership  in  their  meetings,  as  I  shall 
later  point  out;  but  there  may  be  some  technical  provisions,  which, 
as  I  stated  before,  I  may  have  to  express  an  opinion  upon  that,  as 
in  the  case  of  Commissioner  Hall,  have  not  been  reviewed  by  the 
principals. 

During  the  time  that  I  served  the  railroads  in  my  section  a  great 
part  of  my  time  was  devoted  not  only  to  practice  before  the  commis- 
sion but  to  the  intimate  financial  troubles  of  a  small  railroad  com- 
pany. I  was  in  the  oflice  of  the  general  attorneys,  and,  finally,  was 
attorney  for  the  receivers  and  later  assistant  general  counsd  of  a 
small  system  that  went  through  all  the  trials,  troubles,  and  tribula- 
tions that  railroads  are  heir  to.  I  am  in  a  position,  I  think,  to 
appreciate  s<Mne  of  the  benefits  and  the  values  that  may  come  from 
a  proper  biD  bringing  together  railroad  properties  to  serve  better 
ihe  public  interest  toT)etter  establish  themselves  in  their  abiUtj 
io  meel  the  requirements  of  the  public  and  to-^naaea  their^^nder- 
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takings.  At  the  same  time,  I  think  there  are  some  things  that  are 
of  particular  interest  to  the  shippers  which  must  not  be  lost  sight  of 
m  any  program  that  is  devised  by  this  committee. 

Hie  bill  which  you  have  before  you  has  been  formulated  by  the 
law  comnuttee  of  the  Association  of  Railway  Executives.  On  the 
whole,  the  general  machinery  of  this  bill,  I  think,  is  admirably  con- 
ceived and  admirably  stated,  and  something  along  this  line  ought  to 
be  done.  We  want  our  position  clear  on  that,  but  I  also  want  to 
make  it  clear  that  the  shipping  interests  in  this  country  do  not 
believe  that  consolidations  are  necessary.  We  do  not  believe  that 
it  is  necessary  in  order  to  have  an  efficient  functioning  of  our  trans- 
portation machinery  that  there  should  be  any  large  program  of 
consolidation,  and  we  do  not  believe  that  Congress  should  go  further 
than  to  make  a  permissive  plan  under  which  these  carriers  may  get 
their  properties  into  better  balanced  systems  as  they  see  their  needs. 
Consolidation  is  primarily  a  problem  for  financing  a  railroad  property. 

For  many,  many  years  in  this  country  consolidations — and  when  I 
use  the  word  "  consoHdations "  here  I  wish  you  would  understand 
that  I  am  using  it  in  its  loose  and  popular  sense,  which  includes  any 
character  of  control  acquired  by  one  carrier  over  another,  or  any 
merger  of  their  activities  into  a  common  system  or  common  operative 
organization — ^for  many,  many  years  consoUdations  went  on  and  on 
and  systems  of  railroad  were  bmlt  up  without  the  public  having  any 
concern  over  the  subject,  except  that  they  were  mere  itenis  of  news 
interest  in  the  papers.  But  as  time  went  on  the  public  did  become 
concerned  with  the  possibiUty  of  one  hne  buying  out  a  competitor 
and  eliminating  competition  between  carriers. 

The  first  expression  of  any  legislative  enactments  with  respect  to 
the  subject  of  consolidations  dealt  with  the  desire  on  the  part  of  the 
public  to  preserve  competition.  We  find  that  in  the  seventies  that 
became  a  subject  of  substantial  consideration.  In  my  own  native 
State,  Texas,  in  1876  there  was  enacted  in  the  consitution  of  that 
State  a  provision  which  I  will  read,  as  it  is  very  brief: 

No  railroad  or  other  corporation,  or  the  lessees,  purchasers,  or  managers  of  any 
railroad  r  orporation,  shall  consolidate  the  stock,  property,  or  franchise  of  such 
corporation  with,  or  lease  or  purchase  the  works  or  franchises  of,  or  in  any  way 
oontrol  a  parallel  or  competing  line;  nor  shall  any  officer  of  such  railroad  corpora- 
tion act  as  an  officer  of  any  other  railroad  coiporation  owning  or  having  the  con- 
trol of  a  parallel  or  competing  line. 

That  is  section  5  of  Article  X  of  the  constitution  of  1876,  which  is 
still  in  effect.  Similar  provisions  were  enacted  by  statute  in  a  num- 
ber of  States  and  adopted  in  constitutions  in  a  number  of  States. 
In  the  period  of  the  seventies  and  the  eighties  quite  a  good  deal  of 
attention  was  given  to  the  possibility,  which  the  shipping  public,  by 
the  way,  viewed  with  alarm,  of  having  competing  lines  merged  into 
one  system  which  would  no  longer  compete. 

I  am  aware  of  the  fact  that  in  those  da^  we  had  competition  in 
rates  and  that  that  wis  a  material  factor  m  the  attitude  which  the 
public  assumed  toward  coiuw^dalions.  An  interstate  oommerce  act 
was  adopted  in  1887  for  the  purpose  of  preventing  abuses  which  had 
grown  out  of  not  odfy  competition  but  of  a  lack  of  any  regulatory 
control  over  what  a  railroaa  might  do.  It  was  for  the  purpose  of 
preventing  favortum  aiii  iiiaii»f  uiiiforiaiiy  of  troatmant  of  the 
shq^ing  public. 
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In  1890  the  Sherman  Antitrust  Aet,  by  which  we  made  a  deolttar 

tion  of  pohcy  m  favor  of  the  preservation  of  competition  a  part  of 
our  national  law  was  passed,  and  I  think  the  Nation  still  adheres 
generally  to  that  policy.  It  is  true  that  in  the  adjudication  of  eases 
under  this  act  we  have  reached  what  may  be  termed  a  rule  of  reason; 
but.  after  all,  competition  is  considered  to  be  a  fundamental  factor 
in  the  stiniulation  of  a  high  degree  of  competency  luod  ingenuity  and 
emgency  m  our  American  industrial  system. 

When  the  antitrust  law  was  passed  in  1890,  there  were  then  in 
progress  a  great  many  railroad  amalgamations  or  consolidations  in 
vanous  ways.  Strange  to  say,  it  did  not  substantiallv  stop  this 
process.  It  did  not  substantially  deter  railroad  construction.  A 
vepr  large  part  of  the  major  systems  of  our  country  have  been  largely 
put  together  smce  the  antitrust  law  was  enacted.  The  reason  that 
has  been  possible  is  that  the  courts  have  dealt  with  this  subject  of 
competition  m  a  reasonable  way..  Thev  have  not  said  that  there 
can  be  m  no  instance  any  impamnent  of  competition,  but  that  it  is 
lundamentally  unportant  to  preserve  competition  as  a  whole 

The  contention  was  made  by  the  carriers  after  the  Sherman  anti- 
trust  law  was  enacted  that  it  did  not  apply  to  transportation:  that 
It  applied  only  to  commerce,  and  that  commerce  ^d  not  include 
transportation.  That  is  not  an  accurate  expression,  but  onlv  a  rough 
sketch  of  the  contention;  but,  at  any  rate,  the  Supreme  Couk  in  1897 
in  the  case  of  United  States  v.  The  Trans-Missouri  River  Freight 
Association  (166  U.  S.  290),  in  a  five  to  four  decision  determined  £at 
the  antitrust  act  did  apply  to  transportation  and  to  so-called  com- 
mittees of  carriers  who  would  agree  upon  the  enactment  of  certain 
t  ono^®  ^^1-^  thereby  might  restrain  competition  in  freight  rates, 
in  1898  another  smiilar  decision  was  rendered  m  the  case  of  United 
States  V,  Jomt  Traffic  Association.  (171  U.  S.  505.)  But  the  first 
tjase  to  myolve  the  question  of  acquisition  of  control  was  the  North- 
OTi  Secunties  case,  decided  in  1904  (193  U.  S.  197),  which  grew  out 
1^  tbe  formation  of  a  common  ownership  through  a  holding  company 
of  a  consolidation,  tojpeak  in  this  rough  sense,  of  the  Northern 
racihc  and  the  Great  Northern  Railroads. 

I  give  that  brief  r^sum^  to  lead  up  to  this:  Following  the  transpor- 
tation act  m  1920  and  within  the  years  of  1923  to  1920  there  were 
quite  a  few  people  who  prodaimed  in  various  ways  through  articles 
m  jinancial  penodicals  and  magazmes  that  a  new  policy  of  the  law 
had  been  adopted;  that  the  old  Sherman  Aniilamt  Act  had  been 
repealed,  m  so  far  as  railroad  consolidations  were  concerned;  and  that 
it  was  now  the  policy  of  the  law  and  the  desire  of  people  that  the 
railroads  be  reduced  to  a  small  number  of  large  systems  and  that 
competition  was  simply  a  factor  to  be  considered,  but  that  it  should 
not  get  m  the  way  of  any  such  program. 

Senator  Fess.  It  is  interesting,  Mr.  Fulbright,  to  notice  how  public 
opimon  goes  m  cycles.    For  a  long  while  the  slogan  was  "Competi- 

kf^^-fao®  M^^'^  a  reaction  and  we 

heard  Competition  is  the  death  of  trade.''  I  notice  that  in  college 
circjes  at  one  tune  one  note  was  a  debatable  question  with  emphasis 
on  the  one  side,  then  there  was  a  period  of  reaction  that  went  the 
Siy^wS^*  It  IS  qmte  interesting.  We  are  right  now  in  an  inter- 
est        gif  thmkmg  along  the  same  line. 
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Mr.  FtJiiBRioflTi  Senator,  the  remarks  that  you  hdve  made  demon- 
strate to  me  the  very  great  importance  of  our  organization  of  shippers 
disabusing  the  mmds  of  Congress  as  to  the  attitude  toward  compe- 
M«H^  among  carriers.  I  want  to  say  to  you  that  never  at  any  time 
in  any  meeting  of  shippers'  organizations  for  the  past  several  years 
has  the  subject  of  consolidations  been  dealt  with  but  what  they  gave 
forth  an  affirmative  proclamation  that  competition  should  be  pre- 
served There  has  been  no  such  public  sentiment  among  the  shippers. 
It  has  largelv  originated  with  financial  interests  and  with  so-called 
investment  banking  interests.  , 

Now,  that  is  one  of  the  main  things  that  I  want  to  acconiphsh 
here ;  I  want  to  demonstrate  to  you  that  this  matter  of  competition 
is  not  something  upon  which  the  public  has  gone  to  sleep,  but  we  do 
not  go  into  the  newspapers  with  what  we  have  to  say  about  tlieee 
matters.    We  do  not  try  our  problems  in  the  ney^papers. 

In  the  first  place,  the  1920  transportation  act  did  not  have  any  sucli 
effect  as  some  have  ascribed  to  it.  The  questioii  of  competition  was 
dealt  with  very  specifically  in  that  act.  It  provided  in  Paragraph  4 
of  section  5  of  the  interstate  commerce  act  as  am^ded  m  19^50  tnat-- 

The  commission  shaU  as  soon  as  practicable  ErP*^-\''^-*?^ftii^l^fJSp*rf 
consolidation  of  the  railroads  of  ttie  ITnited  States  into  a  limited  number  of 

systems. 

I  have  quoted  the  language  of  the  law.  Then  it  proceeded  to  lay 
down  in  that  same  paragraph,  and  in  the  next  sentence,  the  princi- 
ples or  the  requirements  under  which  that  should  be  brought  about, 
and  I  wish  to  read  you  that. 

In  the  division  of  such  railways  into  systems  under  ^uch  plan  con^tion^ 
be  preserved  as  fuUy  as  possible,,  and  wherever  practicable  the  enstmg  routes 
and  channels  of  trade  and  commerce  shall  be  maintained. 

That  is  pretty  strong  language.  It  did  recognize  that  in  the 
workine  out  of  any  consolidation  there  would  be  some  impairment 
of  competition,  but  there  should  at  least  be  a  rule  of  reason,  and  the 
major  objective  should  be  the  preservation,  as  far  as  possible,  of  that 

^ A?ter  stoting  this  fundamental  first  premise  which  I  have  read,  the 
same  section  goes  on  to  state: 

Subject  to  the  foregoing  requirements,  the  several  sptems  shall  be  so  armnfe^ 
that  the  cost  of  trar.sportatior  as  between  competitive 
to  the  value  of  the  properties  through  which  the  service  is  >^^der^  sfc^  be 
same  as  far  as  practicable,  so  that  these  systems  can  employ  uniform  rates  in 
^mo^mint  o?  competit  ve  traffic  and  under  efficient  management  earn  sub- 
SLtiSw^e  «iiS^rate  of  return  upon  the  value  of  their  respective  railway 
properties. 

Senator  Fess.  Is  not  that  a  very  difficult  thing  to  carry  out? 
Mr.  Fulbright.  The  last  part  of  it  is  impossible. 

Senator  Fess.  I  think  so.  ,     ^  u  j- 

Mr  Fulbright.  And  I  do  not  think  that  Congress  ought  by  direc- 
tion or  indirection  impose  any  such  mandate  upon  the  regulatory 
body  I  may  say  that  there  are  as  many  theories  as  to  consolidation 
as  there  are  remedies  for  rheumatism.  Every  man  who  has  an 
interest  in  a  particular  proposal  has  a  particular  theory  as  to  con- 
solidation. We  wish  to  deal  with  this  in  its  major  aspect,  and  m 
formulating  a  statute  we  should  lose  sight  of  the  parUcular  indiTidual 
case. 
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wal  vPrv  nn^ftiL        '  ^*»*"tf        the  preeervatioii  of  oompetitioii 
positive.    It  IS  true  that  elsewhere  in  the  statute  there  wm 
a  suspension  of  the  apphcation  of  the  antitrust  law  to  a  cM»SidltT(!^ 

interest,  lhat  is  proper  and  it  is  proper  that  vou  have  it  in  hc^T 
™i.V  '"'^"•t*?  ^'^^'^  '"ight  be  with  res^pect  trmainTaS 

ri^iS!^      '  ^'^^  commission.    The  reason  for  tCT 

SSi-iu^ZHf  -^l  Interstate  Commerce  Commission! 

f;^^^  -X.'      jurisdiction  to  determine  when  this  acquisi- 

that  toT^Srl^iS  ^"T"^  •'"^  *°  °rder  authoring 

tnat  to  be  earned  out.    Now,  having  done  that,  you  do  not  want 

those  railroads  that  have  gone  into  that  undertaking  to  run  ?he 
danger  of  bemg  investigated  by  the  Department  of  Justke  and 
prosecuted  or  mdicted  for  doing  wmething  which  this  other  tribunal 
^Z  T  to  permit  them  to  do.    ThereforTit  is  ^^^1 

that  the  effect  of  the  antitrust  law  shaU  be  suspended  ™^  Ae 

that"/;^.  -  r-^^  P^^^'  to  the  consolidation  wt  ki  orde? 
that  the  commission 's  work  may  not  be  hampered  and  in  ordw  ShS 

^Lr'fT'^'  ^^^a'^u  ^'^VS  received  this  authority  may  i^t^^heiS 
after  embarrassed;  but  it  was  not  intended  by  the  1920  act  m  I 

^i.^S^^U^'''^  it  was  hitended  that  tb^ loT 

mmwn  should  preserve  competition  rather  than  the  courts. 

whe^Tb«  Jo9n  J^"       7^J-  '^'PP'"g  ^terests  of  this  countiy, 

r^^^  nf  fwA^'P^'J^^T       ^'"^  P?''*"^'  had  j-'st  gone  through 

railroad  operation  when  there  was  not  any 
.heartily  sick  of  it.    The  first  hearinars 
that  were  held  after  the  armistice,  and  that  only  a  few  weeks  aftfr 

tlh^fi^'  ^^^^^  \I  committee  of  the  Senate  At  those 
hearmgs  there  appeared  three  representatives  of  shippers,  one  from 
the  northwestern  part  of  the  United  States,  one  from  the  souX 

s'TedTr^rl'^''  r  theii^SeadLg  f?a 

speedy  return  of  the  railroad  properties  to  the  railroad  owners  in 
order  that  they  might  get  aw^y  from  the  lack  ofTC^Si  iuS 
revive  the  mterest  m  the  efficient  operating  serviee  for^e  oub^ 
by  bnngmg  them  back  to.  the  control  of  thiir  owners  F^^m^'ffi 
,Wpritt«  .  f^'  considered  of  great  importance  by  the  shippimr 
mterests  that  that  competition  shall  continue.  ^ 

tirno  "^"^""^      this,  but  let  me  suggest  at  thia 

^^y^  ^hich  competiti^  helps  the 
SSS^U  difhculty  IS  that  the  layman  who  is  not  dealing  witib 
teauHJortation  problems  is  unable  to  appreciate  it.    The  people  are 

Kn,^    -ySJ^'^lr  regulation  steps  in  competition 

fi.  J"^"«h  the  regulatory  power  the  rates  are  made  uniform 
l3e Iv  H^I^kT*^/^"  *hat  competition  in  rates  is 

l?w  ^  -ff"^-  elmunated,  as  I  shall  demonstrate  to  you 

i.|.,n;  j  *^  manufactunng  concern,  or  the  ordinary  mer- 

hX'»Hw^  ordmary  ajnall  shipper  and  the  farmers  are  not  finan- 
cially able  to  hate  expert  and  tramed  traffic  managers  to  determine 
what  territory  they  can  best  reach  and  what  routes  they  may  em! 
ploy  and  what  rights  they  may  have  under  the  taiifiPs  that  are  filed 

...  I 
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A  laree  nart  of  the  solicitor's  time  is  not  taken  up  in  asking  a  man 
to^l^  freight  to  ship,  but  in  helping  the  shipper  in  knowing 
how  Ha  can  ship  or  how  he  can  route  his  freight.  Many  oi  ^^^em  wiu 
hef  a  in  ?o'ting  freight  or  shipping  it,  although  >t  may  not  be 
that  his  line  will  partic  pate  at  all  m  the  movement.  Me  is  doing 
it  in  the  hopeTat  where  there  is  competitive  movement  he  may  get 
™  nf  that  business  These  solicitors  perform  a  starvice  of  untdd 
Wue  fir  the  smaUer  shipper.  They  perform  seryice  for  aU  Bhippws. 
So  long  as  they  are  competing,  just  so  long  there  «  gomg  to  be  the 

"  Srra^srbreeJ^^^^^^^^^^^^ 

iri?rthlt  f^m  N^  Orleans  to  Houston.    They  had  very  poor 
ISJ^il  fadHtiesa^d  they  had  a  poor  roadbed.    They  also  had  to  do 
S^orfw  l^s  frenzi^  financing  in  order  to  get  the  proposition 
aZiS    I  do  not  mean  that  in  any  critical  sense,  because  it  it  were 
^S'sometd^Uing  long  chances,  « 
would  never  have  had  any  railroads.    This  Ime  came  m  tnere  ve^ 
pooriy  equipped  to  compete  with  the  Southern  Pacific.    They  were 
regarded  as  a  ioke;  and,  in  fact,  they  were  the  butt  aU 
S^cter^of  jokes  by  tie  traveling  pub  ic.         th^  Pi-^on  a 
service  that  materially  shortened  the  time  of  the  service  tneretoHwe 
rendered  by  the  old  line,  and  the  shippers  began  to  patromze  them^ 
They  had  "iiot  been  paying  operating.  «q.enses  TWwe^^^ 
ror-Aiver^hin    Thev  were  in  just  a  miserable  financial  conditions. 
BuUhey  ^  t  on  go  Jd  service«^  they  b"^*  "p  bu^ness,^^^^^^  soor^er 
h«H  thev  put  on  this  fast  fr«At  service  than  the  Southern  racinc 
discovert SaHhTcrndd  d^e  same  thing  Mid  they  put  on  such 

*  Thit'competition  made  the  Southern  Pacific  a  jn^eh  better  raj- 
road  TheyHiad  the  same  men  and  were  actuated  by  the  same 
&s,  but  that  spur  of  competition  put  them  on  their  mettie  and 
^tsv  built  up  business  where  there  was  not  any  busmess- 

Sow  what  happened  on  the  other  end  of  this  little  independent 
line  do^ to  the  Southwest?  It  was  built  out  into  a  yirgm  territory 
^ere  the"  were  no  railroads.  They  built  141  miles  throudb  • 
territo^  that  was  inhabited  by  only  five  white  fanidies  «nto  tiw  to^ 
Rio  Grande  Valley;  but  there  was  no  competition  down  Acre  and  d» 
most  terrible  complaints  as  to  seryice  began  to  amje.        ^„„,.  _ 

More  recently  another  railroad  has  budt  m  there,  the  »»wthern 
Padfic  bv  the  lay,  and  the  spur  of  competition  isj^^bo^^ 
thn«P  railroads  on  their  toes  and  the  pubhc  is-  bemg  gnren  better 
i^L  ly  reason  of  that  competition.  Thatjs.the  reason  that  w» 
want  competition  to  be  substantially  preserved  m  this  country. 

T^ke  E  EngCd.  In  Now  Eif^d  you  have  a  verv  peculiar 
situation  Thwl  is  not  a  countemart  to  it  anywhere  else  m  the 
countT  The  Muthem  half  of  kfassachusette  and  Rhode  Island 
^d  Connecticut  is  ahnost  monopolized  by  one  raJ>^^\«yf  m.  In 
^e  northern  half  of  Massachusetts  and  the  southern  hdf  of  New 
HLSTanother  railroad  system  largely  controls  the  situation. 
-^^W^  S  that  thew  ioing  such  little  competition  people 
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might  take  a  different  view  of  this  thing.  They  have  this  view  of  it. 
New  England  is  a  manufacturing  community.  They  want  to  pre- 
serve the  competition  of  the  lines  that  extend  beyond  their  territory, 
^ese  two  systems  do  not  go  beyond  the  New  England  territory, 
xhey  ftre  right  in  it.  They  come  down  to  New  York  City  and  they  get 
^  ™  various  directions  from  the  manufacturing  district 

in  New  England;  but  when  they  get  to  the  gateway  with  the  traffic 
ongmating  <»i  this  Une,  they  have  various  eompetmg  railroad  systems 
fighting  for  their  business.  These  lines  have  their  agencies  in  New 
Endand;  they  have  thair  solidtors  up  there  who  go  to  these  people 
and  show  them  what  markets  they  can  reach.  Take  a  small  concern 
in  Connecticut.  He  may  get  a  soliciting  agent  of  the  Missouri, 
Kansas  City  &  Texas  Railroad  down  in  Texas  to  show  him  how  he 
can  reach  certain  territories  in  the  Southwest  in  competition  with 
some  manufacturer  over  in  Pennsylvania  or  at  some  other  point. 
We  have  a  large  number  of  those  New  Englanders  in  our  organisa- 
tion and  they  are  uniformly  for  a  requirement  in  the  law  OOItt^ 
petition  shall  be  substantially  preserved. 

We  made  an  examination  of  the  situation  in  Massachusetts  and 
found  that  out  of  127  cities  of  10,000  or  more,  according  to  the  1920 
census,  98  had  only  1  railroad.  In  the  Southwest  there  is  but  1  town 
-of  over  10,000  inhabitants,  according  to  the  1920  census,  in  the 
whole  southwestern  area  of  5  or  6  States  that  has  not  more  than  1 
railroad.  When  you  go  over  the  country  generally  and  to  any 
•commimity  of  importance,  you  will  find  two  or  more  railroads  serving 
that  oommunity.  That  is  a  benefit  to  the  railroads  as  well  as  to 
^he  community  in  our  judgment. 

Then,  there  is  such  a  thing  as  competition  in  rates.  I  will  give 
you  one  illustration,  and  I  could  give  you  many.  Take  the  port  df 
New  Orleans  situated  on  the  Mississippi  River.  They  are  in  tb^ 
world's  market  for  export  and  import  commerce.  There  is  a  great 
producing  area  in  Texas,  Oklahoma,  and  Kansas.  There  are  a 
number  of  railroads  that  run  directly  through  Texas  and  Oklahoma 
to  Kansas  City  and  down  to  the  Texas  Gulf  ports. 

Now,  the  Texas  &  Pacific  Railroad  goes  through  the  northern  part 
of  Texas  from  east  to  west,  from  Texarkana  to  El  Paso,  and  it  goes 
through  a  rich  producing  area  in  that  State.  Then  its  line  runs  on 
down  to  New  Orleans.  It  had  no  line  to  the  Texas  ports.  It  put  in 
a  rata  on  export  traffic  to  meet  the  rate  being  charged  by  the  Texas 
UBea  to  the  port  of  Ghdvestoa.  Why?  Because  there  was  compe- 
tition. 

Now,  there  was  competition  in  rates  there,  and  the  competition  in 
rates  put  in  by  that  line,  and  Ihen  later  by  the  Missouri-Pacific  line, 
which  had  a  line  running  up  into  soutneastem  Kansas  and  into 
northwestern  Oklahoma  to  meet  the  competition  of  these  diiwct  linea 
going  down  to  Texas  ports.  That  competition  in  rates  also  was 
carried  along  with  the  competition  in  service  and  it  inured  to  the 
benefit  of  the  exporting  public  and  the  farmers  whose  pBoducts  were 
shipped  out  to  all  the  markets  of  the  world. 

Senator  Fess.  That  is  the  case  of  an  all-rail  line  competing  with 
an  all-water  line? 

Mr.  FuLBRiGHT.  No,  sir;  it  was  the  case  of  two  all-rail  lines  com- 
peting. The  Santa  Fe  runs  through  Oklahoma  and  Texas  to  Galves- 
ton.   The  Santa  Fe  had  certain  rates  from  North  Texas  and  Okla- 


oasBasaukTsas  or  BAiiiWi.T  noimriBei 


14» 


1 


hoBta  to  Galveston  <»i  export  commeroa  to  meet  the  boats  there,  and 
the  rates  bv  boata  are  usually  the  same  from  Galveston  ud  New 
Orleans  to  £im>pe  because  tHere  is  no  substantial  difference  in  the 

service.  - 

The  Texas  &  Pacific  said,  "We  want  our  people  oyer  at  New 
Orleans  to  get  in  on  this  business  and  we  will  equalize  it,"  and  the 
Missouri  Pacific  came  on  and  equahzed,  and  they  gave  New  Orleans 
a  big  territory,  and  they  gave  them  a  rate  advantage  through  that 
competition. 

Senator  Fess.  I  misunderstood  your  illustration.  I  thought  the 
terminal  was  in  New  Orleans. 

Mr.  FuLBRiGHT.  No.  Let  us  go  a  little  further  with  that  same 
illustration.    Later  on  my  home  city  began  to  have  aspirations  as  a 

Eort.  We  established  a  port  there  and  we  found  that  we  did  not 
ave  any  through  rates.  How  did  we  get  them?  -  We  would  iiav#» 
been  years  getting  them  but  for  the  eoooeratioh  and  help  <rf  som* 
lines  that  were  purely  Houston  lines.  The  lines  that  were^  purely 
New  Orleans  w^e  tiying  to  blockus  in  every  way  because  they 
wanted  to  protect  New  Orleans. 

That  keen  competition  is  the  thing  that  needs  to  be  preserved. 
We  have  the  International  &  Great  Northern  running  from  Houston 
to  the  port  of  the  State  and  we  received  an  enormous  amount  of 
help  from  them.  Later  Houston  and  Galveston  joined  together  and 
decided  that  they  would  try  to  break  up  this  equalization  of  traffic 
from  Northern  Texas  to  New  Orleans.  They  thought  they  ought 
to  have  a  lower  rate.  Maybe  they  were  right.  What  I  am  trying 
to  point  out  to  you  is  that  when  they  went  into  that  fight  to  get 
a  lower  rate  the}^  had  the  support  of  the  Santa  Fe,  which  did  not 
run  to  New  Orleans,  and  the  support  of  the  International  &  Great 
Northern  which  did  not  run  to  New  Orleans. 

Then  the  Missouri  Pacific  comes  along  and  under  this  existing  law 
acquires  control  of  the  International  &  Great  Northern.  We  had 
a  decision  in  our  case  which  was  in  our  favor.  I  say  "eiir'Vbee|Miae- 
I  was  representing  Texas  ports  in  that  ease.  Then,  on  Hie  petttion 
<rf  the  New  Orleans  interests  it  was  reopened;  but,  in  the  meantime, 
the  Missouri  Pacific  had  gotten  the  International  &  Great  Northern, 
as  m:  result  of  which  the  International  &  Great  Northern  not  only 
ceased  to  help  us  but  the  Missouri  Pacific  was  against  us.  Those 
iUustrations  are  given  simply  to  show  that  in  the  preservation  of 
competition  a  railroad  can  assist  in  the  adjustment  of  rates  and 
that  there  is  competition  in  rates. 

Permit  me  to  give  another  illustration.  At  Wichita  Falls  a  fac- 
tory was  built  to  manufacture  automobile  trucks  and  they  found 
themselves  competing  for  export  traffic  through  New  Orleans  with 
certain  territories  around  Chicago,  and  in  your  district.  Senator 
Couzens,  served  by  the  Illinois  Central.  Wichita  Falls  was  nearer 
to  this  port  than  were  those  points  up  there,  but  it  was  a  higher 
rated  level  country  and  they  had  much  higher  rates.  They  said, 
"We  want  to  get  in  on  that  biMiness  and  be  taken  care  of."  Th» 
road  lhat  was  serving  them  itfid  taking  this  traffic  to  New  Oiieaoa 
did  not  serve  these  fact^mes  up  in  vour  coun^.  Senator.  So  they 
put  in  a  rate  which  met  the  rate  from  Michigan  and  the  Chicago 
distriet  on  e^qx^rt  traffic.  It  was  a  competition  of  rates  but  it  enabled 
that  mamtfacturar  to  eome  in;  If  tiMy  luui  all  belonged  to  op^fr 


150 


OaKSIHJDATION  OF  BAILWAT  PBOPBBim 


company  they  would  have  said,  "You  fellows  have  got  to  pay  your 
t^are  of  the  transportation  burdoi  and  Uiat  is  the  disadvantage  of 
jour  location." 

This  idea  of  i)reseryin^  competition  in  service  and  competition 
lietween  carriers  in  all  of  its  aspects  has  been  all  along  so  thoroughly 
ingrained  in  the  mind  of  the  public  and  in  the  minds  of  the  shippers 
<^  this  country  that  they  re^gaid  it  as  something  fundammtal 

importance  to  be  preserved. 

Senator  Fess.  Mr.  Fulbright,  do  you  think  it  is  not  preserved  on 
page  4  of  the  law?   Or  are  you  at  liberty  to  take  that  up  now? 

Mr.  FuLBRiGHT.  I  am  going  to  get  to  that,  but  I  will  say  that  it 

is  not. 

Senator  Fess.  I  shall  not  interrupt  you. 

Mr.  FuLB RIGHT.  I  have  a  suggestion  that  I  will  make  with  respect 
to  that.  We  think  that  somethmg  nearer  the  language  that  we  have 
in  the  1920  act  would  be  better. 

I  want  to  point  this  out  further:  In  our  judgment,  the  Interstate 
Commerce  Commission  has  gone  rather  far  afield  in  permitting  an 
elimination  of  competition  in  some  cases  even  under  the  1920  act. 
Their  reason  for  doing  that  is  that  the  applications  which  they  have 
considered  are  under  para^aph  2  of  section  5,  which  provides  that 
the  commission  on  the  apphcation  of  a  carrier,  or  carriers,  to  the  extent 
indieated  by  the  commission  may  permit  one  of  these  carriers  to 
aoquife  ocmtrol  of  another  through  a  lease  or  purchase  of  stock,  or  in 
my  other  manner  not  involving  consolidation  of  the  carriers  into  a 
single  sjrstem  for  ownership  or  operation,  provided  they  find  it  will  be 
in  the  public  interest.  Under  the  next  pragraph  they  had  to  work 
out  this  plan  first  and  not  having  worked  out  the  plan  the  carriers 
make  application  under  this  provision  here  which  says  something 
short  of  consolidation.  In  construing  that  the  commission  has  applied 
the  de  minimis  doctrine  adversely;  then  in  permitting  the  railroads 
to  do  something  which  is  in  the  minds  of  many  lawyers  equiva- 
lent to  a  consolidation.  But,  at  any  rate,  the  carriers  make  an 
application  under  this  section.  There  are  two  lines  that  are  com- 
peting for  their  freight,  and  they  say  to  the  commission  that  there 
is  not  any  requirement  that  competition  shall  be  preserved  under 
paragraph  2  and  they  are  going  under  paragraph  2.  That  require- 
ment for  preservation  of  competition  is  in  paragraph  4. 

I  do  not  think  that  Congress  meant  that  the  commission  could 
destroy  competition  all  over  the  country  and  then  later  wben  it 
got  to  issue  its  plan  under  paragraph  4  would  preserve  competition 
as  fully  as  possiUe.  I  think  one  declaration  in  paragraph  4  was 
the  declaration  that  would  protect  the  shippers  against  this  ver^ 
destruc^on  at  competition.  That  in  the  minds  of  the  shippers  is 
one  of  the  strongest  arguments  for  the  passage  of  consoudation 
leeidation. 

We  do  not  think  the  present  law  is  adequate  because  of  the  way 
the  commission  has  interpreted  it  in  permitting  acquisitions  of  con- 
trol under  paragraph  2  which  substantially  curtail  competition.  In 
some  cases  they  have  denied  it  and  competition  has  been  given  as 
one  of  the  reasons  but  it  has  not  been  shown  to  be  the  controlling 
reason. 

I  might  refer  to  the  recent  decision  in  what  is  known  as  the  Loree 
application  for  the  uni&cation  of  Southwestern  lines,  decided  in 
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Mav.  1922,  in  124  I.  C.  C.  401.  The  competition  is  discussed  in 
a,at  dedrion  in  pages  414  to  416,  and  it  probab  y  one  of  tl.e 
tbmgs  eonsidered  by  the  commission  m  denying  it.  But  the  com 
iSn  does  not  consider,  apparently,  that  under  section  2  there 
feTmandate  of  any  character  that  competition  shall  be  preserved. 
We  think  that  whatever  law  is  passed  by  this  Congress  ought  to 
put  that  in  unequivocal  language.  „„i:„„ 
Now,  this  question  of  preservation  of  consolidations  and  the  policy 
that  has  been  refered  to  in  the  previous  testimony  before  you  large^ 
emanated  from  Senator  Cummins,  whose  memory  we  all  rev^ 
The  thought  was  that  there  were  numerous  weak  lines 
incapable  of  continuing  to  serve  the  public 

lines  should  take  them  under  their  wmgs;  and  there  were  tteM  or 
four  provisions  placed  in  this  1920  transi)OTt»tion  act  having  in 
mSd  bringing  about  such  a  result-i.  e.,  having  the  weak  Unea  taken 

over  by  the  stronger  lines.  , .  ,  •  •  „  u.j 

One,  for  example,  was  the  provkion  by  which  the  coimni^ion  had 
broad  powers  of  readjusting  divisions  between  railroad  bnes. 
Another  was  a  provision  in  section  15a,  t^e  levehng  process  pre- 
scribed under  section  15a,  and  a  third  was  in  th^  devismg  of  a  plan 
which  should  take  into  consideration  aU  of  the  short  and  weak  lines 
and  take  care  of  them.  ,       i  i-  ■ 

I  wish  to  state  at  the  outset  that  the  short  and  weak  Ime  is  a 
popular  theme.  Many  tears  have  been  shed  about  the  short  and 
weak  line,  but  the  problem  has  been  grossly  exaggerated  as  Mark 
Twain  remarked  about  reports  of  his  own  death.  With  aU  due 
respect  to  Senator  Cummins,  he  reached  his  conclusions  as  his 
tesUmony  shows,  from  going  over  the  numerous  reports  filed  by  the 
railroad  corporations  without  going  back  of  them  to  see  whether  or 
not  this  or  that  railroad  corporation  was,  m  fact,  a  part  of  some 
major  system;  and  he  reached  the  conclusion,  and  stated  before  tois 
committee  some  two  years  ago,  that  there  were  approximately  60,00O 
mUes  of  lines  in  the  United  States  that  were  not  and  could  not  reasmi- 
ably  make  a  compensatory  return  unless  there  was  some  help,  mm 
statement  had  appended  to  it  a  detaUed  check  of  a  number  of  toe» 
raUroads  which  had  not  for  three  years  earned  3  per  cent;  and  tnoee 

were  the  short  and  weak  lines.  .....  ^  t  *    i   -^*k  kin> 

After  Senator  Cummms  made  pubhc  this  bst  I  took  it  up  with  him 
and  gave  him  an  analysis  of  some  of  them,  and  I  tope  I  may  be  per- 
mitted to  refer  briefly  to  the  analysis  which  I  furnished  to  show  that 
he  was  concerned  over  a  lot  of  railroads  tiiat,  aooordmg  to  his  own 
statement,  did  not  need  succor.  >       t,   i  t  i    j  j 

For  eainple,  he  classed  the  Santa  Fe  and  the  Rock  Island  and 
tiM  Soutiiern  Pacific  and  the  Frisco  and  those  major  systems  of  my 
territory  as  the  stalwart  lines  tiiat  did  not  need  the  helping  hand  of  an 

^^In  Ws  report  he  showed  15  railroad  corporations  from  my  south- 
western temtory  with  a  mileage  of  15,342  miles  One  of  the  first 
he  mentioned  was  the  Morgan's  Louisiana  &  Texas  Railroad  cfe  Steam- 
ship Co.,  which  operates  400  miles  of  lines  in  the  State  of  Louisiana 
and  which  is  a  main-track  division  of  the  Southern  Pacific.  The  next 
was  the  Panhandle  &  Santa  Fe,  857  miles  in  western  Texas,  wluch, 
owing  to  certain  local  conditions,  did  not  show  up  very  weU  tHat 
year-  but  it  is  a  part  of  the  great  Santa  Fe  System,  and,  by  the  way, 
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is  one  of  the  greatest  money  makers  in  the  United  States  to-day. 
There  was  the  San  Antonio  &  Aransas  Pass  Railway,  which  was 
ah-eady  practically  owned  by  the  Southern  Pacific.  They  were  the 
guarantors  of  its  obligations  and  paid  its  interest  bills. 

He  also  mentioned  the  Trinity  &  Brazos  Valley,  368  miles,  owned 
one-half  by  the  Burlington  and  one-half  by  the  Rock  Island.  It 
never  made  any  money  because  they  have  treated  it  hke  a  stepchild 
md  have  fought  for  ikt  control  of  it.  Then  the  Missouri-Kansas- 
Tmsa  with  1,738  miles.   There  are  several  like  that. 

I  want  to  make  this  observation.  The  Missouri-Kansas-Texas 
has  about  half  of  its  mileage  in  Texas  and  half  in  Oklahoma,  Kansas 
and  Missouri.  Texas  is  the  great  gathering  ground  for  many  of  its 
products  and  a  great  distributing  area  for  that  road.  In  many  other 
cases  in  the  adjustment  of  their  divisions  the  Texaa  Unas  m«y  m«ke 
less  than  they  ought  to  make  or  more,  because  they  can  adjust 
those  divisions  as  they  see  fit;  but,  at  any  rate,  as  I  pointed  out  to 
Senator  Cummins  in  my  letter,  while  he  put  that  road  in  as  not 
making  an  adequate  return,  the  parent  line  that  same  year  that  he 
mentioned  had  an  operating  net  revenue  of  more  than  $55,000  per 
mile;  and,  taking  the  proposition  as  a  whole,  it  was  not  in  the  category 
of  weak  lines. 

There  was  a  similar  situation  with  respect  to  the  St.  Louis  South- 
western of  Texas,  which  had  870  miles  in  Texas  and  the  rest  in  other 
States.  It  made  large  moneys  in  the  other  States  as  a  part  of  the 
qrsteink 

Tht  next  one  was  the  Wichita  Falls  &  Northwestern,  with  329 
miles.  It  was  a  part  of  the  Elatv  system,  a  feeder  line.  The  next 
was  the  Fort  Worai^  Rio  Grande,  a  part  of  the  Frisco  system,  and 
the  Frisco  was  then  one  of  the  gittalmt  money  makeEs.in  the  Souttn 
west.  The  St.  Louis,  San  Francisco  &  Texas  was  another  of  its 
subsidiaries  in  Texas.  The  only  major  line  that  was  named  by  him 
in  the  Southwest  was  the  Missouri  Pacific,  and  the  Id^ssouri  Pac»fie 
was  weak  because  it  was  then  suffering  the  consequences  of  some 
consolidations  with  lines  that  were  weak  lines.  Tiuit  >is  the  feaaea 
it  was  weak. 

Senator  Fess.  Mr.  Fulbright,  those  spurs  that  you  speak  of  if 
standing  alone  would  not  be  profitable,  would  they?  But  attached 
to  the  larger  system  they  would  be  profitable? 

Mr.  Fulbright.  Senator,  I  think  Morgan's  Louisiana  &  Texas 
Railroad  standing  alone  would  be  one  of  the  most  profitable  pieces  of 
railroad  in  the  world,  because  it  is  a  connecting  link  in  transcontinental 
traffic. 

Senator  Fees.  But  that  would  not  be  true  with  a  great  number, 
would  it? 

Mr.  Fulbright.  With  reject  to  some  I  think  it  would  not  be  true. 
You  can  not  lay  down  one  rule  to  cover  all  cases.  A  railroad  may  be 
strong  even  though  it  is  small  in  size.  Ute^  Missouri  Paoifio,  which 
had  then  1,5^71  miles,  was  going  through  certain  processes  which  wm 
calculated  to  greatly  increase  its  strength.  They  IukI  suffered  some 
ill  consequences  from  having  in  their  organization  certain  lines  whieb 
Were  subject  to  floods  and  had  not  very  much  traffic.  . 

But  I  pointed  out  to  Senator  Cummins  that  other  things  had  hapr 
pened  since  he  read  those  figures  that  would  make  the  Missouri 
Pacific  a  strong  line,  a  part  of  which  came  about  t»y  ooasolidi^tiMi 
too,  in  this  rough  sense. 
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But,  at  any  rate,  those  lines  that  I  have  named  comprise  12,435 
t>f  the  15,342  miles  in  the  Southwest,  and  there  are  similar  situations 
existing  in  other  sections  of  the  country. 

The  Missouri  Pacific  later  took  over,  under  the  order  of  this  com- 
mission, the  Gulf  coast  lines.    Those  are  the  old  system  lines  that 
I  grew  up  with,  and  I  am  rather  proud  of  them,  not  that  1  was  to 
blame  for  their  development,  but  those  lines  that  went  m  were 
the  ones  that  were  ridiculed  by  the  Southern  Pacific  at  the  start. 
They  could  not  pay  operating  expenses.    In  1913  they  were  thrown 
into^eceivership.    In  1917  they  were  reorganized  and  brought  out, 
and  they  did  not  have  any  strong  line  to  back  them.    They  were 
put  on  their  own  initiative  and  they  had  to  swim  or  smk.  Ihey 
formed  a  compact  organization.   They  told  then*  officers  that  they 
would  have  to  take  smaHifldaries.    I  know  that  they  ^ve  me,  who 
had  been  attorney  f or  Ae  reoriw,  a  salary  of  $250  a  month  to  start 
with.  But  in  a  UtUe  while  Oie  stock  that  was  absolutely  worthless 
was.  hii^'  up  to  where  it  was  paying  dividends  and  was  selling  at 
over  bar.   Their  inoome  bonds  that  were  selling  around  $30  went 
up  to  $90  in  a  little  or  no  time,  and  they  became  a  very  great  money- 
making  road.    They  never  had  heavy  traffic  but  they  went  into  tl^t 
Rio  Grande  Valley  where  they  originated  a  lot  of  agricultural  trattic 
and  got  the  whole  of  it.    Then  there  was  big  business  between  New 
Orleans  and  Texas,  and  they  participated  and  got  their  shore  of  that. 
They  built  up  a  good  business  there,  and  were  strong  and  the  Missouri 
Pacific  took  them  for  the  financial  strength  and  the  earmng  power 
that  it  would  give  to  them.    That  was  the  case  of  a  big  road  taking 
over  a  small  line  to  get  strength.    Aknost  the  same  thing  happened 
in  taking  over  the  International  &  Great  Northern.    So  that  m 
that  we  realized  some  benefit.  .  . 

Now,  we  say  there  are  many  benefits  that  can  come  m strengthening 
a  financial  structure  through  consolidations.  We  do  not  take  issue 
with  the  railroads  <»i  that.  We  think  those  problems  as  to  what 
tl^y  mean  can  be  worked  out.  The  <»ly  issue  we  have  is  that  in  the 
wdYking  out  of  these  plans  when  they  come  belore  the  commisaion 
competition ^aU  be  substantially  preserved. 

Kegarding  the  weak  lines,  I  had  compiled  some  figures  for  1926, 
taking  33  of  the  largest  systems,  which  included  two  of  the  Canadian 
systems;  that  is,  their  mileage  in  this  country  only.  In  the  1920 
transportation  act  it  was  contemplated  by  Senator  Cummins  that 
there  should  be  somewhere  from  20  to  35  railroads  systems  in  the 
United  States,  and  it  has  been  variously  estimated  that  they  should 
be  reduced  to  around  30. 

In  these  32  or  33  systems  to-day  they  own  88.25  per  cent  of  the 
operated  mileage  of  the  country.  I  mean  of  the  class  1  lines  of  the 
country.  The  operating  revenues  comprise  91.1  per  cent;  the  ton- 
miles  of  revenue  freight;  that  is,  the  volume  of  freight  traffic,  com- 
prise 90.3  per  cent,  and  the  revenue  passenger  miles  comprise  04.75 

per  cent.  ^  ^ 

So  that  ah«ady,  through  the  benefits  and  the  provisions  for  con- 
solidations, or  l^e  Uick  of  provisions  for  them,  we  have  some  32  or  33 
sVstems  owning  88  per  cent  of  the  mileage  and  having  over  90  per 
eMt  of  the  busmess  and  takkig  ixi  more  than  90  per  cent  of  the  cash. 

Jm  that  I  have  inctodlKl  some  lines  (ur  separate  systems  that  were 
iii(f«o^cyvQ8d<  by  olhw  sy$mmmaay-   For  exwnple,  the  Burlington 


154 


CONSOLIDATIOK  OF  BAILWAY  PBOFBBTIBS 


is  jointly  owned  by  the  Great  Northern  and  the  Northern  Pacific. 
Then  there  are  a  few  roads  which  are  not  included  in  that  statement 
that  are  owned  by  the  major  systems,  such  as  the  Trinity  &  Braios 
Valley,  the  Spokane,  Portland  &  Seattle,  the  Qalyeston,  Houston  & 
Henderson,  etc.  There  are  others.  But  those  roads  also  would  add 
to  it  because  they  are  in  fact  owned  jointly  by  two  or  more  existing 
systems  that  would  c<»ne  within  this  category. 

If  the  Nickel  Plate  merger  goes  through  it  would  reduce  the  num- 
ber by  three,  as  the  Chesapreake  &  Ohio,  the  Pere  Marquette,  the 
Erie,  and  the  New  York,  Chicago  &  St.  Louis  would  be  brought  into 
relationship  of  being  a  common  system. 

So  I  do  not  think  we  ought  to  consider  that  bringing  about  con- 
solidations into  a  few  systems  is  such  a  major  problem  of  this  country. 
Of  that  small  remaining  group,  the  small  remaming  group  that  Senator 
Cummins  listed  there  is  a  substantial  number  of  lines  that  were 
plant  facilities  pure  and  simple  in  their  construction,  and  that  has 
been  the  major  purpose  of  their  existence.  We  have  a  number  of 
them  in  my  country  in  the  great  timber  areas  there.  A  man  buys  a 
tract  of  timber  and  puts  in  a  tap  line,  some  of  them  over  100  miles 
long.  He  puts  that  in  to  haul  logs  or  forest  products.  Usually 
about  all  the  equipment  he  owns  consbts  of  log  cars  and  some  power* 
That  is  just  a  part  of  what  he  figures  on  when  he  goes  into  that  project* 
A  part  of  his  j^nt  is  that  railroad.  It  is  not  put  in  there  to  transport 
the  comm^^  of  the  pubHc.  It  is  a  plant  facility  for  his  own  product. 
When  he  gets  dl  the  timber  out,  he  has  not  yerjr  much  business  left. 
It  may  be  that  in  the  meantime  some  communities  have  grown  up 
there  and  that  there  is  some  service  to  be  performed. 

Senator  Fess.  During  the  time  Uiat  busmess  is  profitable  along  the 
Hne  there  may  have  been  conmoiimities  built? 

Mr.  FuLBRiGHT.  That  is  correct. 

Senator  Fess.  What  shall  we  do  about  that? 

Mr.  FuLBRiGHT.  I  do  not  think  that  an  investor  in  a  railroad 
ought  to  be  required  to  dilute  his  investment  bv  paying  to  that  line 
more  than  it  is  worth.  Its  value  probably  is  very  little.  The 
original  owner  has  probably  realized  on  it  a  long  time  ago  as  a  part 
of  his  plant  facility.  The  proposed  law  here  takes  care  of  that 
situation,  and  I  think  it  is  an  admirable  position  and  is  as  far  as  you 
can  go. 

Mr.  Thom.  You  were  speaking  about  something  not  being  a  major 
problem.   Tou  meant  the  weak  line? 
Mr.  FtTLBRioHT.  Yes. 

Senator  Couzens.  You  also  meant  that  consolidation  was  not  a 
major  problem,  did  you  not? 

Mr.  FuLBRiGHT.  I  do  uot  think  that  consolidation  is  such  a 
problem  that  Congress  should  say  that  there  should  be  consolida- 
tions. The  shippers  do  not  say  that  there  should  be  consolidations. 
They  say  that  consolidations  are  not  going  to  reduce  our  freight 
rates.  It  will  accomplish  certain  things  for  the  benefit  of  the  man 
who  owns  a  particular  railroad ;  and,  therefore,  we  think  there  ought 
to  be  a  permissive  system,  and  we  think  that  permissive  system 
should  carry  with  it  a  machinery  and  the  machinery  devised^  in  this 
bill,  as  I  stated  previously,  an  admirable  piece  of  work  in  that 
respect.  We  think  Congress  should  put  it  through  witbxMit  delay. 
But  we  do  not  want  to  face  tlie  possibility  of  the  thing  happening 
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that  is  to-day  happening  under  paragraph  2  of  having  railroads  put 
into  one  witliout  regard  to  competition  in  this  country.  This  situa- 
tion, we  think,  it  important  to  correct  through  legislation. 

Senator  Couzbns.  In  other  words,  you  beheve  that  the  railroads 
are  fairly  well  scrambled  now  inasmuch  as  dO  railroads  have  prac- 
tically 90  per  cent  of  the  business? 

Mr.  FuLBRiGHT.  Yes.    There  are  a  number  of  instances  where 

reat  public  benefit  can  be  derived  by  some  additional  unification, 
can  think  of  a  number  of  them  myself.  I  will  give  you  one  illus- 
tration. The  Louisiana  Railway  &  Navigation  Co.  is  a  railroad 
which  was  constructed  from  New  Orleans  in  a  northwesterly  direc- 
tion to  northeast  Texas.  It  was  constructed  parallel  to  the  Texas 
&  Pacific,  an  established  railroad.  It  did  not  reach  any  big  terminals 
at  the  northern  end.  It  did  not  have  what  I  would  call  very  im- 
portant connections  at  the  northern  end.  There  was  no  public  need 
or  demand  for  that  railroad.  A  gentleman  who  had  made  a  fortune 
in  an  invention  in  the  wire  business  conceived  the  idea  that  he 
wanted  to  own  a  railroad  and  he  built  the  railroad.  It  cost  him 
$20,000,000.  He  put  up  the  money  out  of  his  own  pocket.  None 
of  ihe  bonds  were  held  by  any  outsiders.  It  was  his  raflroad;  it  was 
his  dream;  his  fancy.  It  never  made  any  money  and  it  never  will 
make  any  money  standing  alone.  As  a  matter  of  fact,  there  was 
BO  public  need  for  that  railroad  because  it  was  so  doediy  parallel 
to  existing  lines  that  were  serving  the  public. 

Now,  I  do  not  think  that  the  law  ought  to  provide  a  club  or  any 
kind  of  a  compulsion  to  require  some  other  railroad  system  to  take 
that  investment  over.  The  gentleman  who  owned  that  road  has 
passed  on.  He  was  a  very  excellent  man.  That  railroad  is  for  sale 
now.  We  can  conceive  of  certain  other  roads  that  might  use  it  to  a 
great  deal  of  advantage.  For  instance,  at  Shreveport  there  is  a 
terminus  of  the  St.  Louis  Southwestern,  which  operates  to  St.  Louis, 
Memphis,  and  Little  Rock  and  goes  on  down  into  Texas.  This 
would  give  to  the  St.  Louis  Southwestern  a  line  to  the  great  port  of 
New  Orleans. 

There  is  a  case  where  it  is  conceivable  that  it  would  be  in  the 
public  interest  to  bring  about  an  acquisition.  But,  gentlemen, 
Congress  does  not  want  to  do  that.  Primarily  that  is  something  for 
the  carriers  to  arrive  at  their  own  trade  on  and  then  go  to  tiw  com- 
mission and  prove  to  the  commission  that  it  is  in  the  puyie  intmst. 
When  they  have  done  that  they  should  be  permitted  to  go  ahead» 
and  additional  legislation  is  necessary  to  enable  them  to  do  so. 

Mr.  Thom.  May  I  ask  a  question,  Mr.  Chairman? 

Senator  Couzens.  Certainly. 

Mr.  Thom.  I  think  some  confusion  is  arising  as  to  the  position  of 
the  shippers  as  it  has  been  presented.  My  understanding  of  your 
statement  of  what  the  shippers  consider  to  be  of  public  interest  is 
that  a  way  should  be  provided  of  a  permissive  character  whereby 
proper  consolidation  shall  take  place. 

Mr.  FuLBRiGHT.  Most  emphatically  we  do  want  th^t  done  and  we 
want  it  done  at  this  session  of  Congress  if  it  can  be  done. 

Mr.  Thom.  You  were  stating  of  certain  things  being  major  prob- 
lems. You  were  not  speaking  of  consolidation  not  being  a  maj6r 
problem,  but  of  the  short  or  weak  line? 
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Mr.  FuLBRiGHT.  I  think  it  is  a  major  problem  for  this  committee 
to  provide  machinery  in  order  that  permissive  consolidations  may- 
be accomplished  when  they  are  in  the  public  interest.  I  do  not 
think  there  is  anything  you  can  do  that  is  more  important  just  at 
this  time  than  to  work  this  out.  \  * 

Senator  Couzens.  As  a  matter  of  fact,  as  far  as  public  coirreiiieiiioe 
is  concerned,  it  is  a  major  problem.  /  «.  .  i 

Mr.  FuLBRiGHT.  The  railroads  are  functidning  most  efficiMitly  to- 
day. The  improvement  in  the  eflBiciency  of  tiie  railroads  in  the  last 
few  years  has  been  of  the  greatest  satisfaotion  to  «he^sh^J)ping  pauie. 
I  would  like  to  mve  you  a  few  figures  on  that.  A  question  was  raised 
when  a  similar  i>iH  to  this  one  was  being  considered  in  the  House. 
Th«  railroads  were  functioning  efficiently  and  the  members  of  the 
oODunittee  did  mt/  seem  to  thmk  they  were.  I  would  like  to  give 
you  a  few  figures  hei«  of  1927  vs.  1920,  taking  the  first  10  months  of 
each  year,  because  we  have  not  the  final  figures  for  last  year. 

The  increase  in  freight  traffic,  net  ton  miles  handled,  in  1927  over 
1020  was  6.8  per  cent.  The  loaded  freight  car  miles  in  1927  are  13.9 
per  cent  greater  than  in  1920.  So  there  are  a  great  many  more  car 
miles  handled. 

While  there  were  more  car  miles  handled,  there  was  a  decrease  of 
2.7  per  cent  in  the  freight  train  miles.  They  had  less  freight  trains 
and  they  handled  more  business  and  more  cars. 

Let  us  look  at  some  of  these  percentages  because  they  are  very 
significant.  The  cars  per  freight  train  in  1920  averaged  36.6,  and  in 
1927  46.7,  an  increase  of  27.6  per  cent  in  cars  per  freight  train. 
The  average  trainload  was  increased  9.8  per  cent;  that  is,  of  rev^Ue 
freight.    The  speed  of  the  average  trains  was  increased  19.4  per  cent. 

Here  is  a  significant  factor,  and  I  want  to  say  that  the  study  made 
traces  this  from  1920  down  to  the  last  year.  By  combini&g  these 
factors  of  trainload  and  train  speed  we  arrive  at  the  increase  in  the 
hftn^Hfig  of  freight  per  train  hour;  that  is,  how  many  ton  miles  of 
freight  m  haacUed  in  an  hour  of  operation  of  freight  rain.  From 
1920  to  1927  there  has  been  a  steady  increase  in  that  number  of  per 
net  tons  handled  per  frei^t  train  hour.  In  1920  it  was  7,382  and 
in  1927,  9,652,  an  increase  of  30.8  per  cent,  and  there  was  a  steady 
increase  through  all  of  the  previous  years. 

There  are  many  wavs  in  which  this  can  be  demonstrated.  I  remem- 
ber making  a  study  for  1925  against  1922  and  showing  that  there  was 
a  greater  amount  of  business  handled  in  1925  for  less  wage  cost  than 
in  1920.  So  that  the  railroads  of  this  country  are  efficiently  func- 
tioning.   There  is  not  any  breakdown  or  threatened  breakdown. 

Take  the  car  supply.  In  old  times  we  used  to  have  car  shortages 
and  congestions  which  were  expensive  to  the  railroad  and  to  the 
shipper.  The  railroads  to-day  hardly  know  what  a  car  shortage  is. 
That  is  not  because  they  have  so  many  more  cars  and  are  handling 
toore  business.  It  has  been  because  they  operate  better.  They  pre- 
serve a  better  distribution  and  it  has  been  because  the  shippers  haVe 
helped  them  out.  .      .„  *  . 

Senator  Couzens.  Do  you  think  there  is  still  room  for  improve- 
ment? _^  -       .        '  -kT 

Mr.  FuLBMOHT.  There  is  always  room  for  improvement.  No 
matter  what  business  you  may  be  engaged  in,  tiiere  is  Mwm  fc^  iiil- 
provement. 
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Senator  Couzens.  Do  you  think  the  strides  in  the  next  four  or  five 
years  will  be  as  great  as  they  have  been  in  the  past  four  or  five  years? 

Mr.  F ULBRiGHT.  I  do  not  think  so.  Here  is  what  happened  to  the 
raHroads.  They  had  some  bad  luck,  and  the  best  thing  that  can 
^appen  to  the  most  of  us  is  bad  luck  sometimes,  if  we  do  not  have 
too  much  of  it.  In  1921  was  the  general  debacle,  faUing  of  prices, 
etc.  ^  Busmess  went  down  to  nothing  and  the  railroads  were  not 
makmg  any  money.  In  1920  they  were  returned  to  the  owners  with 
many  VTohl&m  confronting  them  and  thev  did  not  make  any  money. 
The  year  1922  dawiied  upon  them  with  high  freight  levels  and  the 
whole  country  was  kickmg.  The  Interstate  Commerce  Commission, 
m  the  teeth  of  the  law,  reduced  freight  rates. 

The  law  said  they  should  be  adjusted  so  as  to  bring  the  roads  a 
return,  but  the  commission  did  not  do  it.  Many  things  were  done. 
Ihe  American  Kadways'  Association  has  performed  a  signal  opera- 
tion. Ihey  began  to  work  out  many  of  their  problems,  and  f  will 
mention  just  one  of  them.  They  said,  ^^Here  are  car  shortages  aU 
the  time  We  are  not  getting  the  best  efficiency  out  of  our  car 
supply.  Some  shippers  will  order  more  cars  than  they  need  and  other 
shippers  will  not  get  any."  So  they  organized  joint  boards  of  ship- 
pers and  carriers  m  every  section  of  the  United  States  which  wSre 
known  as  regional  advisory  boards.  They  organized  a  board  in  my 
section  of  the  countiy  that  was  made  up  of  traffic  managers  of  the 
leadmg  shipping  mdustries  in  that  section  and  a  committee  of  the 
5>  railroads,  fhat  committee  had  authority  to  say  to  a  man  how 
many  cars  he  could  have.  Take  a  fellow  operating  a  sawmill.  He 
WOUW  hfear  that  there  might  be  a  car  shortage  and  if  he  needed 
cars  he  would  ord^r  six.    Every  other  fellow  did  the  same 

This  regional  advisorjr  board,  througjl  the  assistance  of  the  Ameri- 
can Kailways  Association,  worked  out  studies  to  show  what  the 
snipping  conditions  wete  and  what  the  car  requirements  were  This 
committee  would  say  to  a  man  "You  need  but  three  cars  and  that 
IS  all  you  are  gomg  to  get."  Roughly  speaking,  that  is  one  of  the 
tnii^s  that  was  worked  out. 

Senator  Fess.  Mr.  Fulbright,  is  there  not  a  seasonal  demand  so 
that  at  one  time  m  the  year  there  is  a  demand  for  a  larger  number 
of  cars  than  at  another  time  of  the  year,  and  is  there  at  any  tune  a 
large  number  of  cars  standing  idle  because  of  no  demand? 
^        Mr.  1^  ULBRIGHT.  Senator,  of  course,  there  are  times  when  there 
are  a  large  number  of  cars  standing  idle.    That  is  true 
Senator  Fess.  That  makes  the  problem  pretty  serious,  does  it  not? 
Mr.     ULBRIGHT.  It  makes  the  problem  serious;  and,  as  to  the 
seasonal  demand,  of  course,  the  general  arrangement  between  the 
rauroads  IS  such  that  they  shift  their  cars  around  over  the  country 
needs  may^  require,  and  they  pay  a  per  diem  on  those  cara 
when  they  are  bemg  used  by  a  hne  that  does  not  own  them  For 
instance  m  the  early  part  of  the  cotton  season  in  my  country  the 
Imes  will  begm  a^emblying  oflf-line  cars.    The  same  thmg  is  done 
in  the  wheat-gromnc  territory.    They  will  assemble  cars  in  advance 

^®  *  PJ£*  w^^rk  that  this  regional 

advisory  committee  works  out.   They  bring  about  the  shift  of  the 

81888  28  PTl — —11 


IfiS 


0QNS<U4pATI0N  OF  ^^^W^T  xfff^PBBT]^ 


cars,  not  after  the  emergency  has  arisen,  but  before  it  comes,  and 

ihen  we  do  not  have  any  emergency. 

Senator  Fess.  I  would  like  to  ask  another  question  on  that  subj^t. 
I  noticed  great  trainloads  of  cars  with  the  names  of  coi4  oompf^iiea 
on  them.    Do  the  coal  companies  own  those  cars?  .  .    .  ,// 

Mr.  FuLBRiGHT.  Yes,  sir;  they  own  them  or  lease  them. 

Senator  Fess.  That  may  also  have  something  to  do  with  the  coa^ 
companies  having  a  supply  of  cars  when  their  rush  is  on? 

Mr.  FuLBRiGHT.  Yes.  You  are  getting  into  a  subject  that  is 
TOetty  technical  now,  however.  I  would  be  glad  to  go  into  it,  but  I 
thmk  it  is  going  beyond  our  investigation. 

Senator  Coitsbns.  May  I  suggest  that  if  you  have  any  major 
point  that  you  desire  to  finish  this  morning,  you  cJover  those  major 
points  first. 

Mr.  FuLBRiGHT.  I  will  just  briefiy  epitomize  some  things  here. 

Senator  Fess.  Bv  the  way,  I  would  like  to  have  you  submit  that 
data  you  have  to  the  clerk,  if  you  are  not  going  to  state  it  all  at  this 
time,  especially  that  feature  as  to  the  efficiency  of  the  railroads. 

Mr.  FuLBRiGHT.  I  can  give  him  these  figures.  WiU^  reference  to 
paragraph  1  of  section  202,  on  page  4  of  the  bill  contained  in  this 
new  print  by  the  law  committee  of  the  Association  of  Railway 
Executives,  it  is  our  thought  that  that  section  should  be  greatly 
abbreviated  and  reduced  to  a  very  simple  provision.  It  is  a  rather 
peculiar  thing  to  put  in  a  law.  It  seems  to  be  a  speech  setting  forth 
some  of  the  virtues  that  may  be  expected  from  consolidations.  I  do 
not  think  it  is  intended  by  the  framers  as  a  mandate,  because  we 
liave  been  opposed  as  shippers  to  a  declaration  of  a  policy  that  would 
say  that  the  railroads  ousht  to  be  consolidated.  We  have  suggested 
*  retj  simple  wording  of  fiiat  paragraph,  which  would  read  as  follows : 

The  unification  of  carriers  or  property  of  carriers  through  any  method  or 
procedure  provided  for  in  this  title  may  be  authorised  by  the  commission  where 
it  finds  that  such  unification  is  in  the  public  interest,  and  that  it  wiU  not  sub- 
stantially reduce  existing  carrier  competition. 

Senator  Couzens.  What  is  that  a  substitute  for? 

Mr.  FuLBRiGHT.  That  is  a  substitute  for  this  language  rigmarole 
that  the  unification  of  carriers  is  hereby  authorized  and  the  conunis- 
sion  shall  carrv  out  the  provisions  in  this  title  m  anch  Buum^  aa  in 

its  opinion  will  protect  the  public  interest. 

Mr.  Thom.  Your  proposal  is  to  put  th*t  m^gism  oi  piuri|gr»pb  1 

of  section  202? 

Mr.  FuLBRiGHT.  Yes,  sir.  The  next  provision  concerns  the  factors 
to  be  considered  by  the  commission  where  they  get  a  petition  and 
here  is  the  way  that  subject  is  dealt  with:  ''Prevent  any  undue 
lessening  of  existing  carrier  competition 'in  service  in  cases  where 
su^  competition  is  deemed  by  it  essential  to  the  pubUc  interest. " 

Now,  we  say  that  that  leaves  the  gate  wide  open.  There  really 
is  not  any  mandate  on  the  commission  there.  When  we  get  to  the 
next  part  there  seems  to  be  mandate  because  they  do  not  leave  all 
that  "deem"  in  there.  They  say,  "and  bring  about  ultimately  the 
establishment  of  a  number  of  strong,  efficient  systems  well  balanced 
as  between  themselves."  There  is  not  any  "deem"  there.  That 
is  getting  these  few  big  systems  together.  There  is  not  much  differ- 
ence between  that  and  the  plan  that  the  commission  has  been  kicking 
about. 

Mr.  Thom.  I  do  not  think  you  are  reading  that  quite  right.  That 
ii  quAMed  by  the  words  "in  its  opinion,"  in  line  23. 
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Mr.  FuLBRiGHT.  Well,  then  say  it  is  in  its  opinion.  Congress  is 
then  saying  that  this  commission  shall  reroute  this  railroad  map  so 
that  in  its  opinion  it  will  bring  about  a  number  of  strong  and  well 
balanced  systems  as  between  themselves,  calculated  to  facilitate 
simj^Hfied  and  more  effective  regulations.  I  do  not  know  whether 
it  wSl  or  not.  That  is  a  much  debated  point  and  we  do  not  need  to 
argoe  about  that  here. 

The  next  words  are  "to  promote  economy."  Tliere  are  some 
economies  thai  will  be  realised  in  some  cases  md  in  some  cases  they 
will  not. 

Senator  Couzens.  In  that  connection,  a  very  able  Senator  who  had 
some  connection  with  the  railroads  said  to  me  yesterday  that  tJiis 
whole  unification  plan  was  a  plan  of  the  bankers  and  that  the  operat* 
ing  forces  were  not  so  keen  for  it. 

Mr.  FuLBRiGHT.  This  section  continues  as  follows:  "To  maintain 
as  far  as  practicable  the  existing  routes  and  channels  of  trade  and 
commerce,  to  ehminate  unnecessary  duplications  and  wasteful  com- 
petition." That  is,  if  in  its  opinion  there  is  wasteful  competition 
they  can  eliminate  it.  The  paragraph  continues,  **and  to  provide 
the  advantages  of  competition  between  the  systems  so  established." 
That  is  to  bvold  up  a  new  competition  that  does  not  now  exist.  That 
is  a  rehearsal  of  what  the  advocates  of  consolidation  conceived  to  be 
the  possible  benefits  that  may  arrive  from  consolidation,  except  that 
they  have  not  anything  in  there  about  reducing  freight  rates.  If 
Cofonel  Thom  will  put  in  there  "reduce  freight  rates/'  we  might  go 
along  with  him  and  swallow  the  rest  of  it. 

But,  seriously,  I  do  not  want  to  be  considered  as  combative  here. 
The  rehearsal  of  saying  a  commission  shall  do  thus  and  so  in  such 
manner  as  in  its  opinion  will  create  a  certain  number  of  systems 
well  balanced  as  between  themselves  is  equivalent  to  putting  on 
their  shoulders  the  duty  to  draw  up  a  plan  and  is  something  that  will 
be  made  use  of.  When  a  railroad  wants  to  acquire  the  property 
of  another  they  go  out  like  they  do  to-day  imder  the  existing  law 
and  get  the  local  banking  interests  and  citizens  of  a  little  town  lined 
up  in  favor  of  the  consolidation,  and  it  never  is  considered  from  the 
standpoint  of  the  shipping  pubUc  by  those  people.  They  say, 
"Congress  says  we  have  to  consolidate  these  properties."  I  do  not 
say  that  all  of  them  do  it.  So  long  as  you  have  these  declarations 
m vthoUw  to  do  so-and-so,  such  as  to  make  a  number  of  well-balanced 
systems,  some  very  enthusiastic  proponent  of  the  consoHdation  is 
going  to  come  into  these  towns  and  say,  "Now,  Congress  has  said 
that  they  have  to  put  these  into  a  few  systems.  Why  not  give  us 
this  road  instead  of  letting  the  Rock  Island  or  somebody  else  have 
it?  They  are  a  bunch  of  cutthroats  and  we  will  treat  you  right." 
I  have  seen  that  done. 

Therefore,  we  do  not  like  any  declaration  of  policy  in  the  law  at 
all  except  that  the  proposed  consoHdation  shall  be  in  the  public 
interest  and  competition  shall  be  substantially  preserved.  When 
you  do  that  it  is  simple.  The  carriers  are  free  to  make  any  appHca- 
tion  they  desire  to  make.  They  can  make  an  appUcation  to  put 
them  all  in  one  line.  But  here  is  a  method  of  procedure  all  mapped 
out  in  a  masterful  way  and  the  Commission  is  to  pass  on  any  con- 
soudation  put  forward.  The  only  thing  that  we  would  have  you 
say  to  the  commission  is  that  competition  shall  be  substantially  pre- 
|»?yed,  not  entirely  preserved  because  there  is  going  to  be  some  cur- 
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ttiiment  of  compelitioii  in  almost  any  consofidatmi.  Two  loads 
may  compete  wiui  each  othor  to  a  limited  extent^  but  when  we  speak 
of  substantial  in  presenring  sometluiig  we  mean  m  the  major  aspects 
and  somebody  has  to  use  power  in  interpreting  that  language.  You 
can  not  do  it.  You  have  created  the  Interstate  Ck>mmerce  Com- 
misaon,  and  you  should  place  the  re^MUiaibility  upon  them  to  do  that* 
It  gives  to  them  a  discretion.  There  may  be  a  case  where  there  is 
some  impairment  of  competition,  but  they  would  not  consider,  taking 
the  problem  as  a  whole,  that  it  is  substantial.  They  will  be  the 
judges  as  to  that  according  to  this  bill. 

That  language  in  the  bill  says,  "Such  as  in  the  opinion  of  the 
commission  will  prevent  an  undue  lessening  of  competition."  Now, 
what  does  ''undue"  mean?  It  is  a  very  poor  and  indefinite  word. 
Then,  it  is  further  qualified,  "undue  lessening  of  competition  in 
cases  where  such  competition  is  deemed  by  it  essential  to  the  public 
interest."  It  has  to  say  that  the  public  interest  requires  that  this  is 
essential.  We  would  prefer  to  have  this  committee  work  out  a  bill 
which  would  have  in  it  the  language  which  was  put  in  the  1920 
teansportation  act,  which  says: 

Competition  shall  be  preserved  as  fully  as  possible  and  wherever  practicable 
Hm  ^dtfUag  foutw  and  ehaiuiels  of  ^rtt/6bb  and  wmanHnm  nhtti  b#  maintained. 

I  have  prepared  a  little  memorandum  that  I  might  embody  here 
as  an  alternative  suggestion,  although  I  do  not  know  that  that  is 
necessary.  I  think  possibly  the  first  one  that  I  gave  is  a  better  way 
of  expressing  it  because  it  is  very  concise.    This  reads: 

The  unification  of  carriers  or  property  of  carriers  through  any  method  of  pro- 
cedure provided  for  in  this  title  may  be  authorized  by  the  commission  whe/e  the 
commission  finds  that  such  unification  has  been  shown  to  be  in  the  public  interest, 
ft  is  hereby  declared  to  be  in  the  public  interest  that  competition  shall  be  pre- 
served as  fully  as  possible  and  wherever  practicable  the  existing  routes  and  chan- 
nels of  trade  and  commerce  shall  be  maintained. 

We  have  simply  used  a  sentence  repeating  the  identical  language 
used  in  the  transportation  act  of  1920,  which  I  think  was  devised  by 
Senator  Cummins  himself. 

Now,  I  would  like  to  recoimt  to  you  the  action  that  has  been 
taken  by  our  organization.  The  first  action  was  taken  in  this  city 
on  January  27,  1922,  and  at  that  time  we  advocated  the  repeal  of 
that  part  of  the  statute  which  provided  for  a  plan  and  oppose 
anything  that  smacked  of  compmsioik  and  anythmg  that  4dmfcid 
a  policy,  and  we  asked  fliat  a  pennisaiTe  pvoviaen  be  put  m  the 
statute  pioYiding  thaV- 

the  Interstate  Commerce  Commission  be  given  authority  to  authorize  consolida- 
tions upon  application  of  the  interested  lines,  provided  that  such  consolidations 
in  the  jugment  of  the  commission  will  be  in  the  publie  interest  and  will  not 

substantially  lessen  carrier  competition. 

That  was  declared  six  years  ago.  We  have  given  consideration 
to  it  at  a  number  of  annual  meetings  since  and  at  some  of  the  special 
meetings  in  the  spring.  At  the  last  meeting  in  Chicago  I  had  before 
me  some  editorials  of  some  financial  periodicals  that  wore  criticizing 
our  organization  as  blocking  the  wheels  of  progress  because  we 
insisted  on  maintaining  competition.  I  called  upon  the  member- 
ship or  anybody  else  that  would  espouse  that  proposition  that  we 
should  weaken  this  language  or  weaken  out  stand.  The  only 
response  was  from  those  that,  if  anything,  would  like  to  make  the 
language  stronger.   That  is  because  we  are  in  a  position  to  appreciate 
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the  benefit  and  importance  of  competition.  It  costs  money  but  we 
get  the  benefits  that  are  worth  what  it  costs. 

Several  hundred  representatives  of  actual  shippers  attend  these 
meetings.  All  of  these  reports  are  sent  out  first  to  them  and  then 
they  are  gone  over  thoroughly  by  a  general  executive  committee 
that  is  made  up  of  leading  traffic  men  from  every  section  of  the 
United  States,  about  40  of  them,  and  they  spend  two  or  three  days 
going  over  these  reports  before  they  make  their  suggestions.  So  this 
subject  is  not  new  at  all. 

Senator  Fess.  Mr.  Fulbright,  have  you  any  material  that  you 
will  not  have  time  to  use  here  that  you  would  like  to  put  into  the 
record? 

Mr.  Fulbright.  Senator,  I  really  have  not  started,  there  is  so 
much  that  could  be  said  on  the  subject;  but  there  are  a  few  salient 
points  that  I  would  like  to  cover  in  a  memorandum  if  there  is  not  to 
be  a  subsequent  meeting  of  the  committee.  I  think  those  points 
could  be  dealt  with,  perhaps,  in  a  memorandum. 

S^ator  Fees.  On  that  point,  Mr.  Chairman,  thm  are  parties 
who  want  to  be  heard  but  are  not  ready  to  appear  this  afternoon. 
It  may  be  neeessary  for  us  to  change  our  plan,  as  we  had  intended 
having  a  conmcdttee  meeting  this  afternoon. 

Senator  CotrEBNS.  I  think  the  suggestion  of  Mr.  Fulbright  that 
he  file  those  papers  f(H:  the  record  would  cover  the  purpose,  because 
the  committee  has  a  very  smidl  representation  this  morning. 
^  Senator  Fess.  Inquiry  was  made  as  to  whether  we  might  have  an 
afternoon  meeting  next  week,  say,  on  Tuesday,  to  hear  parties  who 
are  already  in  the  city. 

This  committee  will  have  under  consideration  Monday  the  Walsh 
resolution  which  will  displace  the  one  now  under  consideration.  If 
we  could  have  a  meeting  on  Tuesday  afternoon  we  could  hear  these 
people  who  have  come  here. 

Mr.  Fulbright.  I  think  it  is  important  to  hear  from  these  short- 
line  representatives.  We  want  this  bill  passed.  There  may  be  some 
things  that  we  would  want  to  change  in  it,  but  action  ought  not  to 
be  delayed. 

Senator  Ck>uzBNS.  I  do  not  think  we  ou^t  to  comnut  ourselves 
to  any  meeting  at  this  time.  When  Senator  Watson,  the  chairman, 
comes  back,  we  can  confer  widi  him  about  it. 

Senator  Fess.  We  can  say  to  the  short-line  people  who  wish  to 
be  heard  that  we  will  give  mem  an  answer  on  Monday  as  to  when 
they  can  appear  before  the  conunittee. 

Mr.  Thom.  Mr.  Chairman,  you  will  recall  that  at  the  conclusion 
of  the  statement  I  made  a  few  days  ago  Senator  Sackett  expressed 
the  desire  to  have  some  man  acquainted  with  operations  come  here 
and  make  a  statement  about  the  desirability  of  consolidations.  I 
have  arranged  for  one  of  the  outstanding  operating  men  of  the 
country,  Mr.  Aishton,  to  come  here  and  make  that  statement.  Mr. 
Aishton  is  president  of  the  American  Railways'  Association.  He 
can  not  in  all  probability  be  present  after  this  coming  week,  and 
that  makes  me  concur  in  the  application  that  you  will  arrange  for 
some  heario^  in  the  afternoon,  if  possible,  during  the  coming  week. 

Senator  Uoitxbns.  We  will  adjourn  now  to  meet  at  tiie  call  of  the 
chairman. 

(Thereupon,  at  12  o'clock  noon,  the  committee  adjourned  to  meet 
at  the  call  of  tiie  chairman.) 
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UiiiTKD  States  Senate, 

OomaTTBE  OK  IHTEltSTATE  COMMEBCE, 

WaahingUm,  D.  C. 

The  committee  met^jDiiisuant  to  call,  at  10  o'dock,  a.  m.,  in  room 
No.  212y  Senate  Office  Building,  Senator  James  E.  Watson  presiding. 
Present:  Senators  Watson  (chairman),  Couzens,  Fees,  Sackett, 

and  Pine. 

The  Chairman.  The  committee  will  be  in  order.  Mr.  Daniel 
Willard,  president  of  the  Baltimore  &  Ohio  Bidlroad  Co.,  is  here. 
Have  you  a  statement  to  make,  Mr.  Willard? 

Mr.  Willard.  Shall  I  be  sworn,  Mr.  Cluujman? 

The  Chairman.  Oh,  no,  sir. 

Mr.  Willard.  I  have  no  prepared  statement,  Mr.  Chairman,  for  I 
have  been  very  busy  and  have  not  had  an  opportunity  to  do  it.  But 
I  am  somewhat  familiar  with  the  problem  you  have  under 
consideration. 

The  Chairman.  Have  you  read  this  modified  bill? 

Mr.  Willard.  I  have. 

Mr;^J^FRED  P.  Thom.  Mr.  Chairman,  may  I  state  this  before 
Mr.  Willard  begins  his  statement,  so  as  to  explain  something  that 
liftppened  during  your  abs^ce? 

Tne  CnAiBMAN.  Certainly. 

Mr.  Thom.  At  one  of  the  ses^ons  of  the  committee  Senator 
Sackett  said  that,  speaking  for  himself  and  he  was  sure  for  one 
or  two  other  members  of  the  committee  at  least,  he  would  be  very 
much  interested  in  having  some  man  with  executive  responsibiUty 
and  with  executive  experience  in  the  management  and  operation 
of  railroads  to  come  before  the  committee  and  explain  from  that 
service  standpoint  the  advantages  of  consohdation.  It  is  in  view 
of  that  request  that  Mr.  Willard  is  now  appearing  here  before  the 
committee. 

The  Chairman.  We  are  verv  glad  to  have  him,  and  the  comiAittee 

is  always  glad  to  hear  Mr.  Willard. 

Mr.  Willard.  I  thank  you,  Mr.  Chairman. 

The  Chairman.  You  might  just  take  a  seat  right  there  and  we 
will  be  glad  to  hear  your  statement. 

STATEMENT  OF  DANIEL  WILLARD,  PRESlBfiffT  OF  THE  BALTI- 
MORE  &  OHIO  RAILROAD  CO.,  BALTIMORE,  MD. 

Mr.  Willard.  I  had  not  eiroected  to  appear  here  at  all  with 
reference  to  this  partictdar  bill,  because  that  is  a  matter  that  I  have 
not  stttdied.   I  assume  that  the  purpose  of  the  bill,  however,  is  to 
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promote  consolidation  under  such  terms  as  Congress  shall  think 
wise,  and  that  is  rather  a  matter  I  presume  for  statesmen  and 
lawyers  than  for  men  with  my  lack  of  legal  knowledge.  So  I  have 
no  particular  views  concerning  that  bill  if  it  does  what  I  understand 
it  is  intended  to  do. 

There  is  one  slight  modification  under  the  question  of  policy  that 
I  perhaps  will  refer  to,  but  I  had  been  giving  thought  in  the  last 
two  or  three  days  to  the  question  tfiat  was  propoiqiaed  as  I  under- 
stand by  Senator  Saek^tt  1M  {  iAoidd  xonw  here  rather  to  talk 
about  the  advantages  of  consolidation  as  I  see  them. 

It  has  not  ieemed  to  9ie  that  Consolidation  raises  any  new  or 
untried  policy.  On  the  contriuy)  it  seemed  to  me  that  when  Con- 
gress piu^Mll  the  transportation  act  and  included  therein  a  statement 
of  policy,  and  it  was  hardlv  more  than  that,  favoring  consolidation, 
that  Congress  must  have  been  acting  with  full  knowledge  of  what 
had  happened  in  the  past.  They  must  have  known,  of  course,  that 
we  had  in  the  country  such  systems  as  the  Pennsylvania  Railroad 
Co.,  the  New  York  Central  Railroad,  the  Burlington  Railroad,  and 
the  Sante  Fe  Railroad,  to  mention  just  a  few;  and  they  must  have 
known  that  these  systems,  as  they  are,  are  all  the  results  of  con- 
solidation, just  as  is  suggested  in  this  bill.  It  has  been  frequently 
referred  to,  and  I  think  that  Colonel  Thom  in  his  statement  went 
into  the  matter,  and  so  I  shall  not  go  over  it  again,  but  there  were 
a  number  of  little  short  railroads  formerly  that  now  make  up  the 
New  York  Central,  and,  as  to  the  Baltimore  &  Ohio  

The  CHAiBiiAN  (mterposing).  How  many  were  there  that  went 
into  your  own  railroad? 

Mr.  WiiiLARD.  There  were  originally  154  separate  companies 
that  have  gone  into  the  Baltimore  &  Ohio  wystem,  but  we  have  reduced 
that  now  to  about  40.  Yet  they  have  he^  so  unified  #n4  brought  in 
that  we  really  have  only  three  companiea  that  make  Xf^SQ^U^^  to  thf 
Interstate  Commerce  Commission. 

The  Chairman.  How  much  of  that  consolidation  had  occurred 
before  the  passage  of  the  Esch-Cummins  Act? 

Mr.  WiLLARD.  Practically  all  of  it.  There  is  just  one  addition, 
of  325  miles,  in  Indiana,  the  C.  I,  <^  W.  R^pad,  that  you  may  ha 
familiar  with,  Mr.  Chairman. 

The  Chairman.  I  am. 

Mr.  WiLLARD.  That  has  been  brought  into  our  system  and  unified 
with  our  system  under  the  transportation  act  as  it  now  is.  But  that 
Is  the  only  thing  that  we  have  done. 

The  Chaibman.  All  right. 

Mr.  WiLLABD.  I  have  assumed  that  knowing,  as  Confess  did,  of 
the  Pennqrlyania  Railroad  and  the  New  York  Central  Kuhx>ad  and 
the  Santa  Fe  Raflroad,  it  thought  it  was  desirable  to  haye  more 
systems  of  that  kind  instead  of  a  large  number  of  shorter,  and  no^ 
always  weaker  but  sometimes  weaker  railroads  as  is  so  in  numy  cases. 

So  that  consolidation  from  my  point  of  view  is  in  no  seoae  an 
experiment.  It  is  a  very  much  tried  out  {Mriaoipli  ai|d  Jms  to  ita 
crdit  some  very  satisfactory  examples  in  these  great  ^tems  I  haye 
already  referred  to. 

To  be  more  specific  as  to  some  of  the  advantages  that  accrue  through 
consolidation,  of  course  it  will  be  evident  to  anybody  that  if  one  line, 
Hke  the  Baltimore  &  Ohio,  operates  through  from  Baltimore  to 


Chicago,  it  is  possible  to  arrange  train  schedules,  engine  runs,  and 
an  matters  of  that  kind  with  less  duplication  and  less  expense  than 
would  be  the  case  if,  as  was  formerly  true  with  us,  there  were  six 
different  companies. 

When  I  was  running  a  locomotive,  quite  a  good  many  years  ago, 
as  conditions  then  were  a  run  for  an  engine  was  perhaps  40  or  50 
miles,  and  very  rarely  if  ever  did  engines  run  straightaway  more 
than  100  miles.  As  a  matter  of  fact,  they  were  not  equipped  then  to 
do  it.  But  to-day,  with  automatic  oilers,  automatic  stokers,  and 
different  improved  appliances  of  all  kinds,  such  as  haye  been  topught 
out,  including  the  superheater,  it  is  easily  possible  and  practtcabni 
to  run  engines  200,  300,  400,  and  eteii  500  mfles,  and  I  recall  one 
mstancd  ^  S6t^hem  'FtMt  wh^  tlie  nm  was  lor  800  miks, 
fikm  Los  Alleles  t6  13  I^aso.  . 

Certainly  it  would  be  uneconomical  and  could  not  be  justified  to 
conlanue  to  run  to-day  with  our  locomotives,  for  instance,  changmg 
every  short  distance,  as  was  the  case  some  years  ago.  But  we  are 
aO  more  or  less  imder  the  influence  of  that  earlier  practice.  To-day 
we  have  many  runs  on  the  Baltimore  &  Ohio  where  engines  are 
dianged  every  100  miles  or  so.  We  have  not  yet  been  able  to  bring 
about  such  changes  as  would  justify  longer  runs.  Sometimes*  small 
communities  would  be  quite  seriously  affected  by  such  changes, 
because  railroad  shops  would  have  to  be  abandoned,  and  that  can 
not  be  done  violently.  It  is  a  process  of  adjustment,  of  course. 
People  live  there  have  their  homes  there.     *  ^ 

But  we  are  arranging,  as  we  know  in  our  own  system,  to  extend 
engine  runs  to  a  minimum,  say,  of  200  miles;  and  to-day  we  are 
running  230  miles  from  here  to  New  York.  The  Pennsylyania  Rail- 
road has  been  doing  that  for  a  long  time.  But  we  conkl  not  do  it 
because  ovtt  ttae  ^Ty  extended  tx)  Ruladelphia,  hut  later  on,  owing 
to  our  interest  ^  the  Readily,  haying  a  substantial  interest  in  it, 
we  were  able  to  work  out  arrangements  so  that  our  engines  could 
ruii'through  to  Jersey  City,  as  they  are  doing  to-day. 

Our  figures  show  that  whenever  we  save  the  handling  of  an  engine, 
and  by  that  I  mean  cutting  an  engine  off  at  a  division  point,  cleaning 
out  the  fire  and  putting  it  into  a  roundhouse,  and  then  taking  it  out 
and  putting  it  on  a  train  again,  the  minimum  cost  for  such  an  opera- 
tion, even  if  there  are  no  repairs  to  be  made,  is  about  $17.  So  that 
when  arrangements  are  made  to  cut  out  intermediate  terminals  there 
is  immediately  a  very  substantial  economy. 

That  is  best  promoted  by  a  consolidation  such  as  this  bill  provides. 
There  are  doubtless  many  cases  in  point,  but  I  have  a  very  definite 
case  on  the  Baltimore  &  Ohio  which  has  just  come  about  within  the 
last  five  or  six  months.  The  Baltimore  &  Ohio  Railroad  gives  to  the 
Western  Maryland  about  400  cars,  mostly  coal,  a  day  at  a  point 
called  Cherry  Run,  on  the  Potomac  River,  probably  100  miles  from 
here.  That  coal  goes  over  the  Western  MarylaatI  Railroad  to  the 
Reading,  and  then  it  goes  over  the  Reading  to  the  Central  Railorad 
of  Ne#  Jersev,  and  oyer  a  piecd  of  that  railroad  to  the  Lehigh  & 
New  Sogland,  and  over  that  road  into  New  England,  some  of  it, 
and  MucE  of  it  is  dropped  along  in  between. 

Formerly  in  handling  that  coal  we  took  the  loads  to  Cherry  Run, 
akd  left  them  there  in  a  small  yard  provided  for  that  purpose.  Then 
the  Western  Maryland  would  coma  liiitte        its  engiiieB  and  take 
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the  loads  to  Hagerstown,  or  perhaps  to  Shippensbuig,  on  the  way  to 
Harrisburg  and  into  the  interior.  About  six  or  ^ight  months  ago  we 
arranged  with  the  Western  Maryland  so  that  we  would  run  those 
cars  with  our  engines  in  our  trains  from  Cumberland,  say,  on  the 
Baltimore  &  Ohio,  through  Cheny  Run  without  stopping  and  on  to 
Hagerstown,  which  is  about  20  miles  beyond. 

The  first  eflPect  of  that  was  that  it  saved  a  delay  of  anywhere  from 
6  to  12  hours  to  the  business  at  Cherry  Run,  because  trains  did  not 
stop  there  any  more.  Then  imder  the  arrangement  for  paying  the 
trainmen:  Our  men  previously  got  paid  as  much  for  going  to  Cherry 
Run  as  they  would  get  for  going  to  Hagerstown,  because  in  both 
cases  it  was  less  than  100  mues  and  we  had  to  pay  them  for  a  day 
anyhow.  There  was  the  saving  in  expense,  and  there  was  the  saving 
of  turning  the  engine  at  Cherry  Run,  and  there  was  a  very  considerr 
able  saving  in  time. 

We  have  estimated  that  on  the  buisness  that  moves  through  tha^ 
one  terminal  we  have  saved  enough  in  fuel  and  in  wages  ol  train  and 
engine  men,  and  in  taking  off  inspectors  which  are  no  longer  necessary 
for  we  formerly  had  at  the  point  of  interchange,  Cher^Ttim,  a  corps 
of  inspectors  to  keep  records  of  cars  passing  between  the  two  rail- 
roads.. We  have  been  able  to  eliminate  that.  So  that  with  all  the 
changes  that  we  have  been  able  to  make  under  the  new  arrangement 
we  estimate  the  Baltimore  &  Ohio  saves  about  $150,000  a  year. 
And  the  Western  Maryland  tell  us  that  they  will  save  even  more  on 
their  part  of  that  work.  So  that  it  is  not  only  more  economical  but 
it  expedites  business  and  gives  better  service  to  the  public  wheneyer 
railroads  are  able  to  do  anything  of  that  kind. 

Senator  Sackbtt.  And  that  has  been  done  without  consolidation? 

Mr.  WiLLARD.  Yes.  I  might  say  this,  however,  that  it  was  done 
with  the  consciousness  that  consolidation  mi^t  come  about. 

Mr.  Thom.  Have  you  any  interest  in  the  Western  Maryland? 

Mr.  WiLLARD.  Yes;  I  was  just  coming  to  that.  Some  months 
ago,  as  is  perhaps  a  matter  of  general  knowled^,  the  Baltimore  & 
Ohio  bought  a  rather  substantial  interest  in  the  Western  Maryland. 
We  did  that  because  we  beheved  that  in  the  ultimate  groupmg  of 
railroads  these  two  lines  would  be  put  together,  and  it  so  happened 
that  the  interest  we  bought  was  about  to  be  sold,  and  we  fdt ^at  we 
could  buy  it  cheaper  then  than  we  could  ever  buy  it  again,  so  wo 
thought  it  was  to  our  interest  to  buy  that  stock  and  hold  it  awaiting 
the  final  determination  of  this  consoUdation  matter,  and  if  the  Inter- 
state Commerce  Commission  approved  of  our  having  that  interest 
we  would  already  have  it.  That  was  all  there  was  to  it.  And  if  the 
Interstate  Commerce  Commission  did  not  approve  of  it,  we  could 
dispose  of  that  interest. 

Because  of  that  arrangement,  and  because  the  Western  Maryland 
had  completed  some  arrangements,  we  were  able  to  go  ahead  and 
work  out  this  plan,  and  it  was  to  our  interest  to  do  it,  although  we 
never  had  done  it  before  and  the  same  junction  has  been  there  foi 
30  years.  It  was  done  under  the  influence  of  consolidation,  the 
behef  in  it,  the  expectation  that  it  was  coming,  that  it  was  worked 
out.  And  that  is  not  saying  that  we  mip^ht  not  have  worked  it  out 
even  without  that  influence,  but  the  pomt  is,  that  without  it  it  is 
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We  have  been  moviog  our  passenger  trains  from  Washington  to 
New  York  over  the  Reading  Railroad  north  of  Philadelphia  since 
1886,  but  it  was  only  inside  a  year  that  we  arranged  to  nm  our  own 
engines  through  to  Jersey  City,  and  save  the  expense  of  handling 
at  Philadelphia,  save  the  delay  of  changing  engines,  and  altogether 
make  a  much  better  and  more  economical  arrangement. 

We  might  have  done  it,  as  you  say,  but  we  did  not  do  it  for  30 
years,  and  I  rather  fancy  that  when  we  did  do  it  there  was  present 
the  rather  unconscious  expectation  that  consolidation  was  coming 
about,  and  that  the  Reading  and  the  Baltimore  &  Ohio  would  be 
ultimately  put  together,  and  that  set  us  to  studying  the  possibilities, 
and  among  them  we  found  this  possibility  and  put  it  into  effect. 

Senator  Fess.  Mr.  Willard,  you  put  on  a  new  service  of  through 
freight  from  Springfield,  111.,  coming  through  Dayton,  Xenia,  and 
ChSUcothe?  : 

Mrv  Willard.  Tes,  m* 

Senator  Fbss.  And  one  of  your  men  was  tellii^  me  the  oilier  da^I 
of  the  number  <rf  hours  you  saved  by  thai^  . 

Mr.  Willard.  Yes;  and  I  am  glad  you  mentioned  that.  Senator 
Fess.  I  will  elaborate  on  it  a  little  more,  if  I  may,  because  thm  haft 
been  brought  about  unification  under  the  existing  aet. 

Senator  Fess.  We  would  be  glad  to  hear  it. 

Mr.  Willard.  We  have  not  made  any  money  out  of  that  as  yet, 
but  we  hope  to,  eventually.  The  only  party  that  has  gained  as  yet 
has  been  the  public.  That  road  from  Indianapolis,  or  rather  from 
Hamilton  to  Springfield,  is  an  independent  company,  weak  and  poor; 
the  property  was  poorly  maintained,  and  when  we  took  it  over  a 
a  year  and  a  half  ago  we  were  asked  to  inaugurate  through  service 
from  Springfield  on  to  Washington,  which  we  have  since  done.  We 
could  not  do  it  then  because  we  did  think  it  was  proper;  did  not 
think  it  would  be  safe  to  run  such  trains  as  we  wanted  to  run.  So  the 
first  year  we  had  it  we  increased  our  expense  of  maintenance  over 
S600,000.  But  the  Baltamore  Ss  Ohio  was  aUe  to  do  it.  The  C.  L 
Sb  W.  ^f  itself  was  BOt  able  to  do  it  We  did  not  earn  the  interest  on 
tihat  particular  inTestment  that  year.  Nevumrtidess,  we  spent  the 
money  on  it.  In  October  of  this  last  year  we  did  put  on  a  new 
throiqg^  service  from  SfHingfield  to  Washington — tiiat  is,  with  ibB 
sleeper ooming  clear  through — and  the  train  is  just  as  good  a  train  as 
any  of  our  main  line  trains  biming  the  all-Pullman  trains.  They 
have  steel  cars,  dining  cars,  chair  care,  sleepers — a  first-class  service 
from  Springfield  through  Indianapolis  and  on  to  the  East.  But  it 
does  not  pay  and  we  did  not  expect  it  to  pay  when  we  inaugurated  it, 
but  we  think  it  will  pay  eventually.  Of  course  we  had  to  install  it 
before  the  people  would  know  about  it.  While  the  business  does  not 
pay  as  yet,  it  does  open  up  a  new  combination  that  had  not  been 
effected  before.  It  will  when  used  for  freight  reduce  the  time  of 
cars  moving  east  a  number  of  hours.  It  will  establish  a  competitive 
Hne  that,  in  our  opinion,  will  pay,  but  we  realize  it  takes  time  to  do  it. 

You  might  ask  the  question:  Why  didn't  you  do  it  before?  The 
line  was  there.  That  is  true;  but  the  O.  I.  &  W.  eorporation  did  not 
baYa  tha  money  to  do  it  with«  They  could  ju&it  bardly  pay  th^ 
InieFeat  and  keep  out  of  the  court's  huids  aii3rway,  and  so  tii^  wm 
just  gMog  aking  as  beat  tibegf  could* 
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Senator  Fess.  There  is  no  doubt  that  the  dftaiigs  has  been  ol  rtine 

to  all  that  section  over  there. 

Mr.  WiLLARD.  Oh,  yes;  decidedly  so.  It  is  not  as  good  as  our  main 
line,  of  course,  and  the  business  would  not  justify  such  a  line,  but  it  is 
to-day  in  as  good  condition  as  our  best  branch  lines.  It  is  in  condi- 
tion where  we  are  maintaining  a  schedule;  that  is,  that  we  run  45  miles 
an  hour  with  heavy  passenger  trains  and  heavy  engines,  and,  of  course, 
that  permits  of  any  necessary  movement  of  freight  on  a  road  of  that 
kind. 

Senator  Fess.  It  demonstrates  the  theory  that  while  a  certain  spur 
might  be  unprofitable  while  it  is  acting  alone,  yet  when  attached  to  a 
through  line  it  will  become  profitable. 

Mr.  WwuM.  We  «xpect  that  that  Hue  will  become  pnofitable 
ultoatdj.  As  beasiiif  on  that  tame  point,  if  you  care  to  hare  me 
further  elaborate  it,  I  might  refer  to  another  instance  thai  I  had  a 

Personal  conneciion  with  whm  I  was  an  oficar  of  tha  Buriing^n 
Lailroad. 

The  Chairman.  The  committee  would  be  wmy  glad  to  have  it. 

Mr.  WiLLARD.  It  so  happened  that  there  was  a  railroad  in  southern 
Illinois  running  from  Jacksonville  down  to  Henin,  about  100  or  125 
miles  long.  That  railroad  was  built  by  the  farmers  and  other  people 
in  that  vicinit}^  poorly  built  and  decidedly  unprofitable.  It  did  not 
render  any  service  worth  while,  and  did  not  earn  any  money  for  its 
owners.  But  it  did  pass  through  Christopher  and  Williamson 
Counties  and  down  into  a  very  rich  coal  field. 

Mr.  Hill,  who  was  interested  in  the  Burlington  at  that  time, 
believed  that  if  the  coal  in  those  counties  could  be  moved  up  to 
St.  Paul,  at  a  rate  that  would  be  necessary,  there  could  be  a  market 
developed  for  a  laree  quantitv  of  tonnage.  The  Northwest  at  that 
time  was  getting  alTof  its  coal  from  West  Virginia  and  Ohio,  by  way 
oi  the  Great  Lakes  and  Duluth  and  down  that  way.  Mr.  Hill  had 
been  in  the  coal  business  and,  naturallv,  that  interested  him.  With 
that  background  it  was  amnsed  i&U  the  Burlington  Railroad 
riMuM  buy  tie  JaekBenTifie  RwOioad'  f rom  Jaekaonvife  i»  Heriin, 
and  I  was  there  at  that  time,  l^e  first  ts»e  I  tiied  t^  go  over  ihe 
road  on  an  inspection  we  only  went  15  or  20  mfles  when  the  eogkie 
got  off  the  track.  It  was  soft,  the  ties  were  old,  and  tho  tradr  wast 
not  fit  to  do  budness  on.  That  is  no  criticism  of  anybod^r,  possibly, 
who  handled  the  railroad,  for  they  did  not  have  the  money,  and  did 
not  have  the  business  to  make  money,  and  that  was  ikm  ntnation. 

After  studying  the  matter  and  learning  at  what  price  coal  could 
be  mined  and  put  on  cars,  and  the  price  at  which  it  had  to  be  sold  in 
St.  Paul  in  order  to  compete  with  coal  from  West  Virginia,  it  was 
apparent  that  in  order  to  estabhsh  a  movement  of  it  up  to  that  point 
the  raih'oads  would  have  to  carry  it  at  a  rate  of  2}/2  ir\i\h  per  ton-mile, 
which  was  an  extremely  low  rate  even  at  that  time.  It  could  not  be 
done  with  the  railroad  as  it  was.  So  while  I  was  an  officer  of  the 
Burlington  we  spent  a  good  many  millions  of  dollars  rebuilding  that 
road  that  we  purchased  south  of  Jacksonville,  cutting  grades  from 
1  per  cent  to  three-tenths  of  1  per  cent,  and  improving  the  Bur- 
Mngton  line  in  places  north  of  Jacksonville,  so  that  after  three  or 
hm  years'  constant  operation  we  had  a  line  extending  from  the 
Ohio  River  at  Metropolis  north  to  St.  Paul,  with  a  gradient  against 
northbound  business  of  tiiree-tenths  of  1  per  cent;  that  is,  15  feet 
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in  a  mile,  with  the  exception  of  two  short  hills  where  pushers  were 
used,  well  maintained  and  in  good  shape. 

There  was,  then,  a  railroad  that  could  handle  the  busmess  economi- 
cally all  the  way.  And,  then,  when  that  was  done,  a  rate  of  2  mills 
per-ton  mile  was  put  in,  and  the  business  began  to  move.  ^ 

Perhaps  the  most  illuminating  statement  that  I  could  add  to  that 
situation  would  be  this:  I  left  the  Burlington  Co.  at  the  stage  of  the 
development  that  I  have  mentioned.  I  learned  some  8  or  10  y^rs 
afterwards  that  the  development  had  been  so  great  in  ***5*J^^^^ 
that  it  had  been  necessary  to  build  a  double  track  for  much  of  that 
railroad  that  we  bought  as  single  track  ai^  not  safe  to  run  anytmng 

on  at  the  time.  ,     -  .    .  ^  tj 

There  is,  I  think,  anotlrar  great  mmiple  of  me  ben^t  of  consoMa- 
tioai — of  getting  thainfluence  of  the  stronger  line  behind  the  weaker 
Hne.  And  not  onty  was  the  B«rlington  benefited,  because  it  gained 
from  that  newly  acquired  line  a  tonnage  which  moved  over  its  own 
raflfoad  for  about  400  miles,  whefre  it  already  had  a  railroad  without 
much  busmess,  but  by  taking  on  this  new  line  and  putting  on  rates 
that  waM.  permit  traffic  to  move  it  dev^oped  a  business  that  was 
Ir^y  profitable  to  the  Burlington  and  made  a  paying  line  out  of 
an  unsatiirfactory  Hne,  and  made  broadened  markets  for  coal  opera- 
tors down  in  that  region. 

.  These  two  concrete  examples  as  it  seems  to  me  are  evidenpe  of 
some  of  the  advantages  of  consolidation. 

Senator  Sackett.  These  instances  that  you  cite  I  think  are  most 
illuminating.  They  are  really  the  addition  of  feeder  lines  larg%  to 
existing  systems. 

Mr.  WiLLARD.  These  two  lines  that  I  refer  to  are  more  or  less  that, 

but  not  wholly  so. 

Senator  Sackett.  The  bill  which  we  have  before  us  now  contem- 
plates a  rearrangement  of  the  railroad  structure  of  <he  country  into 
further  great  systems. 

Mr.  WiLUkRD.  Yes,  sir. 

Senator  Sackstt.  For  instanee,  ISke  the  BiJtlmore  *  Ohio  ^tem. 
The  question  has  been  a^ed;  what  will  the  advantages  of  that  matter 
ol  eonsoMdation  be  as  compared  wi^  the  disadrantag^es  to  the  public 
of  the  elimination  of  certain  elements  of  ctMnpetition  which  now 
^exiit?  And  then  the  theory  has  been  advanced  that  the  very  things 
you  speak  of,  the  taking  up  of  feeder  lines  and  adding  them  to  the 
preeent  li^tems  that  exist,  would  be  most  valuable  and  can  be  done 
under  a  very  different  structure  of  law  than  is  contemplated  here, 
and  still  maintain  the  competing  systems,  which  are  an  advantage 
to  the  public  in  some  respects,  and  that  it  is  not  necessary  to  go  into 
a  very  general  consolidation;  that  there  are  not  niaterial  advantages 
in  going  to  that  extent  of  a  very  general  consolidation  of  the  railroads, 
a  tremendous  work;  that  it  is  a  costly  work  to  bring  about;  that  it  is  a 
work  that  when  you  come  to  issuing  new  securities  upon  these  con- 
solidated systems,  that  in  taking  up  the  individual  lines,  there  naust 
be  considerable  loss  through  underwriting  and  expenses  of  that  kind. 
Is  there  a  great  advantage,  and  I  ask  you  particularly  from  joui 
operating  standpoint,  in  bringing  about  that  class  of  consdlidauon? 

Mr.  WiLLARD.  Yes;  I  think  there  is.  I  intended  to  rcto^  to  Oat 
but  we  got  started  on  the  other  fine  firstt 

Senator  Sackbtt.  I  appredate  that. 
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W^Ifof?''-  ^®^Jj,^P%we  Started  on  the  line  of  least  importance. 
Senator  Sackett.  No;  I  do  not  think  so.  «"P«ri«ice. 

oil*  W^"*^J>-  But  we  did  get  started. 

jJ^^it1^^'2^T,*^^       P*'^*?^  rather  have 

Senator  Sackett.  Yes,  I  think  that  is  »  good  idea. 

J'';''*"^/        I  '^'^  do  that  80  fafiM  lam  able    There  U 
one  difficulty  that  you  wiU  doubtless  appredatorSnd  Siat  k  m  to 

makmg  any  direct,  definite  estimates  of  ^WTto  bXdrS 
dation  of  considerable  sized  systems,  whenX  lini^iiS^todt 

I^^^r  J     J        operating  practices  of  the  other  Une  that  mi^be 

«^  ^ff;        V-  ^^r^^'y  conjectural  as  to  what  wiU  happrnfandiS 

^ITu^Jx    •'^^        *  *^  '^a^e  a  full  understanding 

S«f        I      i^J  *■«  be  put  together.    I  havl 

ihatt^hSriSnaS/^^"  "  '  "'^'^  '"^^^ 
Senator  Sacmtt.  I  am  sure  we  would  be  glad  to  havn  thf.m 
Mr  WiLLAKD.  We  of  the  Baltimore  &  OhiVhave  CugS^ 
consohdafaon  is  to  be  had  in  thia  eastern  region,  for  ^stalce  hi  ac- 

ZfT^^u-  ^1?^;!;?:^.  P*'^*'7  ««'t«»i»«lS  th;  translation  act 
that  the  Baltimore  &  Ohio  and  the  Reading  and  its  subricUa^  th« 
Jersey  Central  should  be  put  togetlSrWiw  Sy^m! 
mended  that,  and  the  Interstate  Commerce  ComiSn  wS«L^^ 
It  m  Its  tentative  report,  and  that  would  seem  to  be  l^SliSZu A 
as  we  have  used  that  Une  one  way  and  aaaA^^LTJ^^^^ii^^^^ 
to  New  York  for  the  past  40  years^^^^"  •  oowi^rtwn  to  get 

If  the  Readmg  should  be  put  up  with  the  Baltimore  &  Ohio  and  if 

Ta  I'^r  'i^^^'''  ^'"'"•'1     P"t  i«to  the  same^iS^ 

and  I  have  not  a  map  that  you  might  visualize  it,  but  thatlsreS^ 
not  neceswiry,  because  a  statement  I  think  will  make  it  clea^tC 
that  would  give  the  Baltimore  &  Ohio  an  opportunity  to  wo^ut^ 
newroute  from  Chicago  to  New  York  without  going  tL^  PUtJ^ 
bureh  and  Baltnnore,  as  we  do  now.  ^  turougn  ritts- 

diSZ^'^^rJ^Z^^'^ r^^^ r""^  f      ^•'^t  as  some  little 
mstance  this  side  of  Toungstown,  to  a  place  called  New  Caatl? 

Then  mstead  of  following  our  line  through  Pittsburgh;  it  would  turn 
to  the  north  and  come  over  a  piece  of  tb?  Buffalo,  fiKstor  &  Pi^ 
bur^h  Railroad,  over  a  short  trackage  arrangemeit^^X^nns^ 
vania,  and  then  on  to  the  Reading teactoSd  tCJXZh  to  N^t 

SU^J^i^TliX^ut^^ 

imtlLiSi'ieicL^^^^^^^ 

.«^es  ed,  would  open  up  a  new  through  route  from  dSTto 
Yorlc  100  miles  shorter  than  the  route  we  are  obliged  t^ise  now 
The  tracks  are  aU  old  roads,  and  80  per  cent  of  it  is  doulLtocfc  » 
It  IS  weU  on  the  way  towarfl  completing,  a  through  Ikw 
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That  line  would  do  something  else  besides  save  the  ezp^ise  of 
hauling  freight  a  distance  of  100  miles  shorter  than  we  do  now,  and 
I  must  bring  to  your  thought  some  other  problems  that  are  ooor 
stantly  confronting  the  raHroads:  Pittsburgh,  as  you  know,  is  a  very 
laree  producing  center,  and  our  facilitaes  must  be  constantly  enlarged 
in  Srder  to  haul  in  and  out  of  Httsburgh,  and  there  is  little  doubt 
that  the  business  will  continue  to  grow.  At  tames  our  tracks  through 
Pittsbuigli  aie  much  congested.  We  have  known  for  a  good  many 
years,  for  we  have  foreseen  it  during  the  past  20  or  25  years,  that 
sooneV  or  later  we  would  have  to  get  a  relief  line  around  Pittsburgh 
in  some  way,  so  that  our  maui  business  to  the  East,  and  to  ^^^ica^o 
and  the  West,  would  not  have  to  go  through  that  termmal.  We 
have  had  Imes  surveyed,  we  have  bought  some  property,  and  we  are 
prepared  to  meet  that  situation  when  it  arises,  and  it  will  cost  a  lot 
of  money  to  do  it.  But,  happily,  this  scheme  that  I  have  mentioned, 
if  consolidation  should  be  brought  about,  would  solve  the  Pittsburgh 
problem.  It  would  take  that  business  out  of  Pittsburgh,  and  not 
only  take  it  out  of  there  but  save  100  miles  m  distance,  which  is  a 
much  better  relief  to  Pittsburgh  than  any  other  scheme  we  have  been 

able  to  work  out.  ,  *        ,     »         -xi.    ^  xu 

Senator  Sackett.  But  that  could  not  be  d<me  wi<lioat  the  coor 

solidation  bill.  , ,       ,     ,         -^t  •   ^ 

Mr.  WiLLARD.  No;  that  could  not  be  done.  Now,  there  is  a  very 
direct  and  concrete  example,  I  think,  of  tiie  matter  that  you  have  m 

"^The  Chaieman.  You  thmk,  then,  that  economies  would  be  effected 
as  a  general  proposition  by  consolidation?  ^  ^  i 

Mr.  WiLLARD.  Oh,  I  am  quite  certam  economies  would  be  ettected. 
I  am  not  able  to  tell  you  concretely  what  would  be  saved,  because  1 
have  only  two  definite  examples.  In  the  one  case,  as  I  have  already 
told  you,  we  know  that  we  are  saving  $150,000  a  year,  and  the  other 
railroad  that  we  are  working  with  is  saving  as  much  and  even  more. 
In  the  other  case  unfortunately  so  far  we  have  not  saved  anything, 
but  the  public  has  had  the  benefit,  and  anyone  famihar  with  it  wiU 
tell  you  that  the  public  is  being  much  better  served  than  before  we 
started.  And  eventually  I  think  it  will  pay  us  out.  As  a  matt«  of 
fact,  there  have  been  savmgs  effected  there,  although  it  has  not  as 
yet  been  reflected  in  our  net  earnings.  We  have  been  able  to  con- 
sohdate  shops  and  rearrange  runs,  so  that  the  actual  operation  is 
really  being  done  cheaper  than  it  was  before.  Ovialiead  ^penses 
have  all  been  eliminated.  But  we  have  spent  veiy  mueh  more 
money  unpioving  it,  with  the  net  result  so  far  that  we  have  not  made 
anything,  but  we  hope  it  will  eventually  pay.  , .  . 

I  might  also  say,  and  Colonel  Thorn  has  heard  me  say  this  m  other 
hearings  although  1  had  forgotten  to  mention  it  here,  that  on  that 
n0W  Kne  which  we  would  develop  if  consolidation  should  be  worked 
0nt  along  the  lines  I  am  speakmg  of,  we  would  not  only  have  a  hne 
100  miles  shorter  from  Chicago  to  New  York  than  we  have  at  the 
present  time,  but  that  the  highest  spur  of  the  Alleghenies  we  would 
^08B  would  be  about  1,500  feet  whereas  at  the  present  time  we  cross 
at  a  height  of  2,250  feet.  So  we  would  save  about  750  feet  in  ele- 
vation m  crossmg  the  AUeghenies.  That  would  be  an  additional 
saving,  in  the  matter  of  elevation. 
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♦J.SS^!.w^^P"*  Particulwr  case  would  not  indicate  that 

3^  the^e?  ***  oompeUtoon  at  aU  to  the  communities 

Mr.  WiLLABD.  No;  ther«  would  U  m  inwcwse  in  competition. 

..tZ^''  ^''r'S^T?'-  J.^*"  sUtementa  m  our  rkoid  that  a 
general  consolidation  of  these  iqrttems  into  veiy  large  units  would 
bnng  about  a  certain  loss  of  competition  in  vaHous  sectioo*  of  (be 
countiy  by  the  elimmation  of  competition  of  (ho  a^Sk  l^ 
Dined.    Do  you  get  any  reaction  on  that? 

/v;T-'''^''?;u^*"'-  ]  T  ^^^^S  M  you  sre  spealdng,  and  I 

.»m  thinking  with  special  reference  to  the  eastern  refflao^  wM«k 
I  MD  more  familiar,  that  is,  east  of  the  Mississippi  River 

4»ifc  S'^^-  j?  ^^""^  consolidated.  But  there  is  oppor- 
iX^twiTl^i^'*^^  connection  with 

fhT.?Ji^^  uf^  f'^  experience  in  connection  with 

TUuf^^jWif^  J'^''^.  Ba  timore  has  three  railroads,  the 
K.l^'''  the  Peimavlvaaia,  aiid  the  Western  Maryland. 
Ihe  Western  Maiyland  is  a  freight  railroad  primarily.  It  has  no 
t^ugh  pa«wger  twiw .  anywhew.  It  oal/  runs  one  passenger 
tram  each  way  a  day  over  its  entire  line,  so  thit  the  passenger  service 

l^cll?r^  TP '^'^^^  It  handles  coal  aiid  low-grade  freight.  lUs  a 
smgle  track  line  with  veiy  bad  grades.  That  ia  a  line  tiuTt  I  had  said 
I  thought  out  to  be  put  with  the  Baltimore  &  Ohio.  When  tiES 
matter  was  first  discussed  the  people  in  Baltimore  tiboudU;  tbey  were 
losing  competition,  and  they  were  disposed  to  be  opfHSS^tHich  aa 

no'r.?S'fh  •  TT^^'^  JohnsonTSsor^^ 
nomics  of  the  University  of  Pennsylvania,  to  come  to  Baltimore  and 

.T""      en?^ence  in  his  profession.    He  studied 
the  queatwn  and  they  appomted  committees  of  the  Chamber  of 

^""^^  'i^:.  H'^y  '^^^^^^        <iecision  that  if 

th^  ■ho^d  be  consolidation  m  the  East  and  a  four-party  arrange- 

^*i^^f®^.^?**  ^J^*^  recommended  by  some  carriers  thev 
would  prefer  to  have  the  Western  Maryland  put  hi  with  Sitimore 

That  action  was  ahnoei  imanunous,  not  quite,  as  there  are  some 

thoWit  woX  be Vet^^r 
.n^i^  .^^^         could  connect  with  the  Western  Maryland  and 
come  into  Baltunore.    My  position  has  be«i  this:  That  ^o  steone 
hnes  like  the  Pennsylyama  and  the  Baltimore  &  Ohio  wjU  ttO 
much  better  and  much  more  effective  competition  than  a  ereator 
number  of  weaker  Imes  unable  to  meet  the  conditions  thit  the 
stronger  ones  can  meet.    I  felt  that  Baltimore  would  be  benefited 
by  Puttmg  the  Western  Maryland  with  the  Baltimore  &  Ohio 
provKhng  the  Baltimore  &  Ohio  is  rounded  out  so  that  it  gets  into 
S^il^fT^i  mto  more  tonnage  producing  territory,  and  into  more 
?JJ?T  ^I'-^t^i^*^*™?"^®  7^  ^?  benefited  by  that  rather  than  injured. 
Aftd  I  think  the  people  of  Baltimore  have  come  to  that  point  of  view. 

It  Baay  be  that  that  does  not  answer  what  you  have  in  mind 
Senator  Sadbett,  but  it  t^ucfaaa  it  ia  that  one  instance.  ' 

bwMor  Sacketo  J  had  hi  mjnd  or  the  idea  of  railroads,  say,  in 
Texas  or  Oklahoma,  where  two  .pretty  good  aiaed  roads  Will  run 
through  the  same  oity,  and  it  would  be  contemplated  to  put  them 
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into  one  system,  and  that  cities  or  towns  would  not  have  the  benefit 
of  competition  between  those  two  railroads,  because  they  would 
then  be  under  the  same  management.  Whether  that  woidd  be 
such  a  public  detriment  any  way  as  to  overcome  the  benefite  in 
economy  and  in  other  lines  of  service  that  would  come  about  Ir^ 
consolidating  such  railroads,  I  take  it  i»  a  matter  to  be  coMidered. 
There  are  many  cases  of  that  kind  in  the  countty  at  lasge,  I  under- 

Mr!  WiLLABD,  I  suppose  so,  and  still  I  suppose  the  number  of 
places  (rf  that  kind  served  by  two  railroads  is  retativdy  small  m 
.terms  of  percentege.   Would  not  you  think  so? 

Senator  Saokbtt.  Perhaps  so.  .  . 

Mr.  WiLLARD.  I  am  somewhat  fanuhar  with  conditions,  in  iexas 
.pwticularly,  but  I  can  not  give  you  an  concrete  answer  to  your 
•question,  except  that  my  impression  is  that  the  thing  you  think 
might  possibly  happen,  and  that  happened  I  remember  distmctly 
on  the  Burlington,  might  be  this:  There  was  the  station  of  Kewanee, 
111.,  one  of  the  best  stations  on  the  Burlington.  There  was  no  other 
railroad  there  at  all.  It  is  no  secret  now,  if  it  was  then,  that  it  was 
the  effort  of  the  managers  of  the  Burlington  Railroad  to  give  Kewanee 
the  best  service  they  knew  how  to  give,  so  that  they  would  not  become 
impatient  and  want  another  railroad  there  to  divide  the  busmesB.  . 
We  have  a  case  in  West  Virginia  where  one  of  our  cities  is  a  nm  town. 
We  are  particularly  anxious  to  serve  it  well,  because  we  would  rather 
do  all  its  business  than  some  of  its  business,  and  still  I  know  veiy 
well  that  if  I  lived  there,  and  if  the  <aty  got  good  servMe,  as  it  does, 
I  might  have  the  view  that  another  radroad  would  be  a  good  thing. 
And  yet  with  a  rmlitting  up  of  tiie  business  it  is  just  posuble  tha*  there 
might  not  be  qmte  the  same  opportunity  for  as  good  sennoei  and  so 
I  do  not  see  why  I  should  want  another  railroad. 

Mr.  Thom.  May  I  ask  a  question  at  th^  time,  Mr.  Chaurman? 

The  Chairman.  Certainly.  .  .  •    .  .i  ^ 

Mr.  Thom.  This  bill  provides  in  connection  with  the  subject  that 
Senator  Sackett  is  asking  about  that  authority  shall  be  given  to  a 
public  body  to  weigh  the  disadvantages  of  discontinuing  the  competi- 
tion he  refers  to  against  the  advantages  in  other  directions  and  deter- 
mining the  question  by  the  balance  that  they  find  to  exist  m  those 
matters.    Is  that,  in  your  opinion,  a  wise  way  to  handle  the  subject? 

Mr.  WiLLARD.  I  do  not  know  just  how  that  techmque  would  be 
applied  in  any  given  case;  but  I  am  very  confid^t  in  my  own  mind 
that  the  advantages  of  c<ms(c4idation  as  a  whole  would  very  greatty 
outweigh  any  possible  disadvantages  in  detail. 

Senator  Fess.  Take  the  Northwest,  Mr.  Willard.  There  are  toee 
«reat  lines  and  a  good  deal  of  agitation  fear  consolidation  there.  1  can 
not  conceive  that  under  the  law  as  proposed  the  three  would  be  per- 
!]lttt4ed  to  go  ioto  Qnei  but  th«pe  n»ght  be  two  of  them  go  together 
4lnd  maintam  a  eoropeting  line.  .    ,   i      t3  ^  u 

Mr  WiLLARD.  I  am  not  familiar  with  that  particularly.  But  here 
in  the  East  I  will  say  that  m  trying  to  work  out  a  voluntary  solution 
of  the  situation  east  of  the  Mississippi  River  some  of  the  principal 
carriers  tried  to  develop  a  plan  that  would  have  four  groups  There 
was  a  very  definite  reason  for  that,  and  perhaps  I  should  say  so 
There  are  56,000  miles  of  raikoad  involved  in  that  region.    Half  of 
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llMt  mileage  is  already  in  two  j^oups,  the  New  York  Central  and  the 
Pennsylvania.  They  have  done  before  the  law  what  Confess  now 
|pve§  its  seal  af  approval  to.  Ovbiously,  if  half  the  mileage  is  already 
m  tW)  lines,  if  yon  mafee  more  than  two  lines  of  what  is  left,  they 
wm  eaeh  be  proportaonately  smatter,  and  we  tiiiraght  it  would  be 
belter  to  keep  them  all  evenly  balMieed* 

railroad  business  except  competition  in  serviee? 

Mr.  WiLLARD.  We  have  not  any.  There  k  no  competition  in 
rates.  But  what  I  was  going  to  add  to  that — and  it  ia  the  meat  tif 
it  all — is  that  we  were  careful  to  arrange  it  so  that  every  city  or  com- 
munity of  importance  had  at  least  two  raihoads  under  this  new 
plan. 

Senator  Couzens.  With  respect  to  what  the  chairman  said,  the 
league  of  shippers  was  here  the  other  day  and  pointed  out  many 
instances  of  competition  outside  the  mere  competition  of  service, 
and  if  you  will  look  up  the  record  you  will  find  that  the  gentleman 
speaking  on  behalf  of  the  shippers  made  some  very  definite  state- 
ments and  pointed  out  some  very  concrete  cases  of  even  competi- 
tion in  rates  because  of  communities  desiring  to  get  a  part  of  a  certain 
business,  which  resolves  itself  into  even  a  rate  reduction. 

^fe.  WiLLARD.  Senator  Couzens  is  correct  in  that.  I  made  my 
ftimrer  a  little  too  embracing,  and  I  will  elaborate  a  little,  but  he  is 
^[ime  correct.  It  is  really  onl^r  in  a  rather  unimportant  amount, 
and  as  tune  goes  on  that  is  going  to  get  levded  out.  It  is  a  fact 
that  raihroads,  in  order  to  strengthen  the  position  of  shippers  on 
their  lines,  may  inaugurate  rate  reduction.  Of  course,  wey  can 
not  put  it  into  effect  unless  the  Interstate  Conmaerce  Conunission 
approves  it.  They  can  not,  as  they  formerly  did,  go  ahead  and 
reduce  rates.  It  is  recognized  that  generdly  rates  must  be  the 
same  over  all  lines  in  a  given  area,  but  where  two  Hnes  serve  different 
points  some  distance  apart,  there  is  always  a  conflict  as  to  what 
the  relation  should  be.  But  that  is  becoming  more  and  more  to  be 
a  matter  to  be  settled  by  the  commission,  and  ultimately  it  will 
come  altogether  out  of  the  hands  of  the  railroads.  However,  I 
would  not  wish  to  be  thought  as  minimizing  the  points  of  competi- 
tion of  service.    I  think  that  is  most  important. 

Senator  Couzens.  I  agree,  but  I  also  think  there  is  great  possi- 
bility for  competition  in  rates  from  different  communities.  For 
example,  as  I  understand,  Michigan  now  has  a  case  before  the  Inter- 
state Commerce  Commission  with  respect  to  rates  on  hay  desiring 
to  reach  a  certain  field.  Competing  railroads  desiring  to  reach  that 
BsM  in  the  shipment  of  hay  try  to  give  rates  which  will  get  the  busi- 
ness. That  brinn  them  into  more  or  less  competition  for  the  busi- 
ness of  a  certain  district. 

Mr.  WiLLASD.  There  may  be  something  in  that.  Senator.  I  should 
be  disposed  to  think,  to  divert  just  a  httle,  that  the  chief  tronble 
with  the  raiser  of  hay  is  that  automobiles  do  not  eat  hay.  That 
has  affected  the  hay  market  along  our  line.  Where  they  formerly 
had  large  warehouses  for  accumulating  and  holding  hay,  that  situa- 
tion has  all  gone.  There  are  some  slight  instances,  although  I  think 
they  are  relatively  unimportant,  and  they  will  eventually  all  give 
way  as  a  result  of  the  adjustment  by  the  commission  itself. 

Senator  Couzens.  This  question  may  not  be  apropos  of  this  dis- 
cussion, and  if  it  embarrasses  you  in  any  way  do  not  answer  it.  I 
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do  not  get  in  mind  from  reading  the  press  what  the  controvert  is 
between  Mr.  Loree  and  Mr.  Loomis  with  respect  to  certain  raihoads. 
Is  that  a  matter  of  public  interest  or  just  a  matter  of  pride  and  com- 
petition between  railroad  magnates?  " 

Mr.  WiLLARD.  Well,  discussing  it  will  not  embarrass  me  any.  The 
situation  sometimes  embarrasses  me.  . 

Senator  Coubbns.  I  W#td^  like  to  get  the  meaning  of  it. 

Mr.  WiLLABD.  That  is  a  diffierence  of  opinion.  Senator. 

Seitl^t6r  Couzens.  With  regard  to  the  acquisitiw  of  certain  rad- 
roads  in  a  combination?  .... 

Mr.  WiLLARD.  Yes.  Mr.  Loree  felt  that  this  eastern  situation 
could  be  better  solved  bv  having  five  groups  rather  than  four,  as  I 
have  suggested.  Certainly  he  had  a  right  to  his  opinion  as  I  had  a 
right  to  mine.  Then  he  proceeded  to  outline  a  picture  showing  how 
the  thing  would  be  developed  if  his  plan  were  adopted,  and  it  so 
happened  that  most  of  the  others  did  not  agree  with  him  about  his 

plan.  .  Ill 

Senator  Couzens.  Would  not  that  plan  be  involved  m  the  sug- 
gestion vou  have  of  making  the  run  from  Chicago  to  New  York  a 
hundred*^  miles  shorter?  Would  not  some  of  those  systems  be  in- 
volved in  that  plan  of  yours?  ^ 

Mr.  WiLLARD.  Yes;  if  his  plan  should  be  adopted  we  would  not 
have  that  line  100  miles  shorter  from  Chicago  to  New  Ywk. 

Senator  Couzens.  So  all  those  questions  of  flie  desu-abihty  of 
combination  and  the  best  way  to  serve  the  public  would  be  finally 
decided,  under  this  bill,  by  the  Interstate  Commerce  Commission? 

Mr.  WiLLAKB.  Certainly.   There  should  be  some  Govmunmt 

representative.  .  .  .      r  i     x   i  u 

Senator  Coxtmns.  And  so  the  mere  acquisition  of  the  stock,  such 
as  has  been  attempted  by  different  raib-oad  magnates,  would  not 
have  any  influence  on  the  situation?  i  •  i 

Mr.  WiLLARD.  That  is  quite  right,  Senator;  and,  as  I  explained 
before  you  came  in,  including  myself  for  the  purpose  of  this  discus- 
sion in  railroad  magnates  but  for  no  other  purpose,  we  bought  a 
substantial  interest  in  the  Western  Maryland  stock,  I  suspect  about 
as  large  a  percentage  as  Mr.  Loree  has  in  the  Lehigh,  but  we  did  it 
conscious  of  the  fact  that  we  could  not  hold  it  until  the  commission 
found  it  in  the  public  interest  to  do  so,  and  we  advised  the  com- 
mission unofficially  what  we  were  doing.  •  j 

Senator  Couzens.  Supposing  that  after  you  had  acquired  this 
stock  in  the  Western  Maryland  the  commission  had  dechned  to 
approve  it.    What  position  would  you  be  in  then? 

Mr.  WiLLARD.  We  would  have  to  sdl  it  to  somebody,  I  suppose. 

Senator  Couzens.  That  is  one  of  the  questions  that  has  arisen 
here  a  number  of  thnes.  Would  you  be  in  a  position  to  hold  up  a 
combination  because  of  asking  an  unreasonable  price  for  your  stook? 

Mr.  WimAI©.  I  si^cict  that  as  the  law  is  now  we  could. 

Senator  OotftWfJB.  Ttat  has  been  a  very  debatable  subject  during 
all  of  our  hearings,  as  to  just  how  far  stockhdders  might  go  to  defeat 
a  combination  Siat  they  did  not  approve. 

Mr.  WiLLARD.  I  suspect  that  we  could,  although  there  is  this  to 
be  said  on  that  probehn,  which  would  settle  a  good  many  questions. 
For  instance,  we  are  anxious  to  secure  the  approval  of  the  commission 
to  bring  about  a  consolidation  between  the  Reading  and  the  Balti- 
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more  &  Ohio.  We  think  it  is  in  our  interest;  we  think  it  is  in  the 
public  interest;  we  tliink  it  is  in  harmony  with  the  spirit  of  the  act. 
We  are  anxious  to  have  that  done,  but  we  can  not  do  that  without 
the  approval  of  the  commission.  The  commission  might  very  well 
say,  and  probably  would  say,  ''We  think  this  is  a  good  thing,  but 
how  about  the  C.  I.  &  W.,  which  is  not  any  good?"  W^e  expected, 
as  a  matter  of  fact,  that  if  consolidation  did  come  about  that  would 
be  exactly  what  the  commission  would  say.  That  is  what  I  would 
J«y  if  I  were  in  their  place.  And  so  when  we  had  a  good  chance  to 
buy  the  C.  I.  A  W.  we  bought  it  and  did  not  wait  for  that  contingency 
toaxiee. 

They  mig^t  say,  "We  will  approve  of  your  having  the  Reading 
pjrovided  you  sdl  your  Western  Mainland  stock  to  somebody  elae." 
The  chances  are  we  would  not  have  any  trouble  in  a^eeing,  because 
It  looks  as  if  we  would  have  a  profit  in  it  anyway.  So  there  is  that 
pressure  that  the  commission  has  ffot.  I  think  that  would  be  suffi- 
cient for  most  of  the  cases  that  womd  arise,  but  as  a  matter  of  definite 
answer,  no,  you  could  not  force  anybody  to  do  the  things  yw-saj 
under  the  law  as  it  now  is. 

Senator  Sackett.  Do  you  think  the  chief  advantages  of  consoli- 
dation lie  in  economy  of  operation? 

Mr.  WiLLARD.  No;  I  do  not.  Regardless  of  the  economy,  and  I 
think  that  will  be  very  great,  I  think  the  chief  advantage  is  what  the 
public,  we  will  say,  gets  to-day  by  having  a  combined  New  York 
O^tnd  Railroad  instead  of  15  or  20.  You  could  not  conceive  of  the 
Twentieth  Century  limited  operating  as  it  does  with  dependabihty 
and  safety  over  a  dozen  or  a  half  dozen  independent  Unes.  Now, 
certainly  that  is  a  good  service  for  the  pubUc.  The  pubUc  shows 
that  by  the  way  it  patronizes  it.  The  freight  service  is  certainly  more 
dependable  and  pmnpt  aver  lines  of  that  kind. 

Then  there  is  another  phase  of  the  probbm  that  I  thintr  ig  worthy 
of  consideration.  It  was  my  privilege  for  a  number  of  years  to  enjoy 
Senator  Cummins's  friendship,  and  I  think  confidence,  befoie  his 
death,  and  I  talked  with  him  about  this  matter  many  times.  I  know 
that  he  felt  that  consolidation  of  the  kind  that  he  had  in  mind  was 
important,  not  to  say  necessary,  in  order  to  simplify  the  processes  of 
regulation  and  rate  making.  In  fact,  he  could  not  see  how  it  could 
very  well  be  done  without  bringing  them  down.  We  have  174  Class 
I  railroads  to-day  earning  over  $1,000,000.  If  they  could  all  be 
Wduced  into  20  or  25  or  30  systems — I  have  no  special  number  in 
mind — and  if  those  systems  were  well  balanced  as  between  them- 
selves, then  on  a  basis  of  rates  that  would  be  estabhshed  it  might  be 
aiBected  that  with  equally  efficient  management  thev  would  all  be 
able  to  operate  and  nudntaia  their  credit  and  serve  the  pubUc.  He 
thought  from  that  point  of  fiew  ooaaolklatbn  was  very  important, 
and  I  agree  with  him. 

Senator  Sackett.  Another  point  of  ^iriew  that  he  had  I  thfinlr  was 
quite  conclusive  with  him,  and  that  was  lhattiieze  were  a  great  many 
roads  smaller  in  charact^  that  were  not  operadnff  at  a  profit  and 
could  not  be  made  to  operai*  ^  a  profit,  and  unless  consolidiatiQii 
were  brought  about  and  they  were  required  to  be  taken  iato  con- 
solidation, they  were  bound  to  go  to  the  wall,  break  down,  and  lose 
eventually  the  service  to  the  public.  He  felt — I  heard  him  so  state — 
that  there  was  no  other  solution  except  i<4:,jtb#^,QoYef;mn^t,tO'pwn 
those  roads  and  operate  them. 
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The  Chairman.  Of  course,  his  great  theory  in  the  F^^jf^y*®* 
system  of  consolidation  to  take  care  of  the  weak  li^^-i,!^*™,^^, 
him  say  that  he  did  not  think  great  economi^  c^^be  eflfect^l. 
I  am  verv  glad  to  have  your  opmion  on  that,  Mr.  Tjaiam, 

Senator  Sackett.  Mr.  WiUard's  opmioii  »  qmto  different  from 
what  Senator  Cummins  ^ave  us  as  his  opmaon. 

The  Chairman.  Largely  it  was  to  eare  weak  Im^. 

Mr  WiLLARD.  I  think  too  much  emphasis  has  been  placed  upon 
that  because  I  do  not  think  the  conditf on  of  the  weak  Imes  is  quite 
as  s^rioM  M  tSai  might  imply,  even  under  existing  conditions. 
ToXX  fctmliS^^  Commission  has  authority  to  fix 

l^L^ir^twemm^  ^T%^f-"'1^VZ\  Those  smaTllr 
memnte  can  take  c^e  of  them;  but  it  is  a  fact  that  those  smaller 
ifne^nd  the  C.  I.  &  W.  is  an  evidence  of  that  kind  of  a  Ime-put 
^^ZiAe^rong^^  line  like  the  Baltimore  &  Ohio  can  be  better 
ma^tained  and  gile  better  service  to  the  public  than  ^^^^^^^^^^ 
The  Chairman.  Of  course,  those  weaker  imes  are  not  so  weak  as 

they  were  five  or  six  years  ago.  ^Ur...»Ui^nA  if  T 

Mr.  WiLLARD.  No.    I  would  not  hke  to  have  it  J^^i^g^*;-^'^ 
gave  that  impression  I  would  like  to  ^^^rrect  it^ih^^wm  no 
Iconomies  to  be  realized  in  an  operatmg  way  fimn  Ae 
think  there  will  be  very  considerable  economies  but  I  t^ 
amount  has  been  greatiy  exaggerated  m  so  far  as  I  have  seen  from 

^'Tenato^FEss.  Senator  Cummins  very  frankly  stated,  both  orally 
and  W  written  articles  in  magazines,  ttiat  the  public  never  would 
stimd  L  the  discontinuance  of  short  lines  that  were  serving  sections 
Indyet  aHieaame tm^  w«w bankmpt; that Uie altemaUve would 
be  Gkrrexnment  ownership. 
^Phe  C/HikiRMAN  "Yes 

Mr  Wiuuuw.  i  ttiink  that  picture  has  changed  somewhat  since 
Senator  Cummins's  death,  and  that  statement  was,  perhaps  too 
g^eral  to  fully  sustain.    Now,  there  are  short  Imes  that  I  ha^e 
Sown  of  that  have  been  built  into  tmiber  reaons  and  the  tunber 
was  cut  off  and  moved  and  the  countiy  did  not  develop.  ObviotM^y, 
thTre  is  no  need  to  maintain  a  line  under  such  circumstan^ 
have  stated.    And  I  have  no  doubt  that  there  are  wme  Aort  lm« 
concerning  which  there  is  no  difference  of  opinion  mdi  regard  to  the 
propriety  of  taking  them  out.    There  are  lines  m  the  8to<»<>*  1<>^ 
that  have  been  merged  into  the  Burlington  system.   Th^  are  aU 
giving  better  service  to  the  public  than  they  were  when  they  were 
independent  and  separated  and  theb  tracks  were  poorly  maintained 
Those  lines  in  Iowa  in  that  agiiwdtwal  country  wiU  probably  get 
better  as  time  goes  on  and  may  not  pay  themselves  as  independent 
K  but  as  f^ers  of  an  important  line  might  make  a  valuable 
Contittmtion,  and  they  could  be  kept  and  operated  by  such  an  ar- 
cnUmmt,  ihereas,  independenay,  they  would  not  earn  their  keep 
^^w^  Fess.  Senator  Cummins  had  the  idea  also,  which  seems 
rational  to  me  if  it  can  be  worked  out,  that  while  there  is  no  hope  of 
a  aeneral  reduction  of  freight  rates  under  the  present  cost  of  opera- 
tion, if  there  could  be  a  revision  of  the  rate  structure  where  an  agri- 
ooltAral  line  might  be  attached  to  a  line  that  is  not  agricultural  but 
carries  combined  freight,  there  is  the  Possibility  of  such  revMWtt 
lowering  the  rates  on  a  road  which  is  purely  agricultural  of  itself. 
The  Senator  had  an  idea  that  that  could  be  done. 
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th^^Jo^tf^'  there  are  such  circumstances  as  you  relate 

bS?  5S?!i™±St.  there  are  not  so  many  of  those 

•»  'fPKTt  "no  «»t  M_«aiangmg  the  divisions  of  the  rates  Where  tw^ 
thrthe^W*.^  *^  'f'^  the  commission  can  adjust  hat lo 

Perhaps  you  would  be  interested  in  knowing  that  if  the  Baltimore 
&  Ohio  last  year,  1927,  had  received  the  samTwte  pw  toi^fflS^- 
It  received  the  previous  year,  it  would  have  earnLfTveTlSSooSoO 
had  it.  """^^        somebody  ebe  ZSTim 

t??*W^T!f  ■  I^*  1*?*  generally  known  t«  the  pubUc? 

aJ^  Ii  I'u  T  "''l-.         the  rates  constantly  are  goinir 

f^X  ^  «t  imperceptibly.  There  is  no  combined  effoft!^ 
^  Sht;  ,  ^^"^  '•?>lroads  have  not  asked  for  much 

SSa3/«^;J.^*l''*'*  •^'^^'^  participated  in  any 

SS^S^TAHdZ^^il'S^"'*'^  *  "'^"'•t  to  get  the  rates 

W^ht^H  S''^  comparative  basis  his  rates 

ratMdoiS  Mid  thv  wiUte  radueed,  but  the  tendency  is  all  to  get 

Senator  Sackbtt.  Mr.  WiUard,  do  you  know  whether  vour  ex- 
penence  in  that  regard  in  this  past  year  i  tTpiXfThlZnD 

Mr.  WiLLARD.  f  can  not  say  but  I  fancy  H  is.   Aafw  baS  m  1912 
when  we  were  trying  the  Five  Per  cent  Rate  Case/we  W«^  tS  to 
get  our  rates  up  at  that  time,  and  still  on  the  Ba^o«  &  oSK 
year  when  we  were  making  our  effort  to  put  up  o^^  the^JS^ 
tion  in  ton-mi  es  that  came  about  that  year  through  suTh  inflSSSS 

Jo.flH\'"*""°"?**,'"^/''*  "  '""^  t°  °f  »hout  *lfoOO,000.  I  tiSS 
It  would  be  a  mistake  for  any  one  to  think  that  the  having  ofl^^ 
sohdation  would  mean  a  substantial  reduction  in  raUroad  rites  Of 
aii^'  m,.?^  \  considered  without  considering  the  othw 
SrSi-r^LP^r^'^Tl  P'^y       ^hat  thiy  buv  and 

^*  *^^t  ^'tJio"'  consolidation 

II^TS-  u  *  ^f^*  to  go  up.  I  should  hope  not.  I  have  no  reason 
to  Hmk  for  the  moment  that  they  will,  but  it  will  depend  on  how 

be  savings;  how  much  I  lo  not  know 
nri^Iiw  Mr.  WiUard,  you  were  asked  to  come  here 

primarily  to  point  out  any  advantages  that  may  accrue  from  th« 
operating  standpoint.  As  I  understSid  it,  your  tesSy  to  datf 
18  that  there  would  not  be  great  savings  in  operating  Juft  in  that 
connection,  I  would  like  to  know  if  yaur  rfc^xecutives  havS 
made  .any  estimate  at  any  tune  as  to  the  probable  wvinriToplratine 

T  f  Kilt  K  f  Senator.   I  explained  that. 

I  think,  before  you  came  in :  because,  naturally,  the  execSTofcme 
road  do  not  know  what  conditions  are  on  another  roS^ 

benator  Couzens.  I  understand  that,  but  I  know  they  do  make  a 
lot  of  estimates  and  statements  of  probabilities,  and  th?  mu"  dSit 
Necessity  in  arguing  cases  before  the  Intoistati  Comm«ioe  Coii3.. 
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Mr.  WttLABD.  Yes;  but  we  do  that  generaUy  by  individual  carriers 
We  make  combinations  that  the  mdividuals  contribute  to.    I  did 
cite  onTcaS,        of  tiie  Western  Maryland.    Were  you  here  then, 

Senator?  ,  ,      ,  ,   .   ,  ^  i 

Senator  Couzens.  Yes;  I  heard  that  statement. 

Mr.  WiLLARD.  There  was  a  saving  of  $150,000  a  year.       ^ „, 

Senator  Couzens.  I  was  trying  to  get  a  picture  of  ''"At  it  wouM 
mean  in  the  whole  United  States  if  some  general  <»B«>lld»twn  plan 
were  carried  out,  such  as  has  been  generany  discussed  Ijk^  the  four 
great  svstems  in  the  East,  because  there  Js  an  ^P^^^^J^J^ 
Linds  of  some  people  that  this  whole  consohdation  PJpblem  or  agita- 
tion is  made  from  the  financial  and  bankew'  ^^^^ 
the  operators'  standpoint.  U  that  b  not  tnie.  I  wooW  like  have 
some  statement  to  that  ^ect,  because  we  are  not  so  primarily  inter- 
M  in  a  consolidation  bill  for  the  benefit  of  the.  bankers  as  we^  are 
in  a  consoUdation  biU  for  tiie  benefit  of  the  possible  mcreased  efficiency 
of  onetatiott-andHdecrease  in  cost  of  operation. 

mTViu^bi).  I  think  there  will  be  substantial  economies.  As 
Jhaw  greatflThow  little  I  can  not  tell.  I  thmk  the  public  will  be 
much  bitter  served.  There  w.m  be  more  dependable  service  and  a 
highw  class  service.  They  will  get  more  for  the  same  mon^  so 
S*t  is  certainly  in  the  public  interest.  I  thmk  the  processes  of 
regulation  will  be  very  much  simplified. 

So  far  as  the  bankers  are  concerned,  I  do  not  toow.  We  have 
never  talked  with  our  bankers  at  all  about  coMohdataon  m 
not  once,  except  sometimes  in  a  general  way  they  woidd  "f  ^baX 
we  were  doing,  but  never  in  any  sense  have  our  banfaro  a ttem^ 
or  suggested  that  we  do  this,  that,  or  tlie  ot^  thiM.  I  tiimk  the 
influence  of  the  bankers  is  very  greatly  overeatimated  ^^^^^^ 
Senator  Couzens.  You  could  hardly  overestimate  the  inttuence 
of  the  bankers  in  the  CJhicago.  Milwaukee  &  St.  Paid  receivership 

matter,  could  you? 
Mr.  WiiiiiABD.  I  do  not  know.  .  ,,    .  ,  , 

Senator  Couibns.  You  have  never  famiharaed  yourself  with  tte 

WTe<^ing  of  that  railroad?  ^  o     >  ^ 

MrTWiu-ABD.  No;  I  do  not  know  anything  about  that,  Senator. 
Senator  Sackett.  Of  course,  it  must  be  recognized  that  any  gen- 
eral conadidatiwi  would  bring  about  necessarily  new  issues  oi 
aecurities. 

Mr.  WiLLARD.  It  might.  1.1  u  • 

Senator  Sackett.  That  would  be  an  extreme  y  profitable  biwinoK. 
Mr  WiLLARD.  It  is  presumed  that  it  would  be  profitable,  else  ttoe 
bankers  would  not  stay  in  the  business,  but  their  P^ofite  are  ^n^ted 
by  the  Interstate  Commerce  Commission  even  so.  Ihe  ™«>««* 
can  no  longer  make  arrangements  with  bankers  that  wiU  staad  Uia 
scrutiny  of  governmental  authority.  ,      ^  .  ^       ij  . 

Senator  Sackett.  You  do  not  feel  that  that  would  be  a  aenaua 

"^Mr' Wi'L?rRD.  No;  I  do  not.  First  of  all,  I  want  to  say  this  for 
the  banker;  I  think  the  banker  performs  a  very  important  function 
for  the  railroads  and  I  do  not  know  who  would  perform  it  f o  welU^ 
the  banker  was  not  there.  When  we  have  had  large  financing  to  do 
we  have  been  glad  to  hare  the  advice  of  our  bankers  and  to  have  their 
Mrrioea,  fi»P  which  we  pay.   What  we  paid  was  always  a  matter^ot 
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discussion.  Generally,  we  arrived  at  something  that  perhaps  ihey 
Uiought  was  too  low  and  we  thought  was  too  high.  Anyway,  we 
reached  an  agreement  and  they  did  the  work.   Our  bauers  have 

always  done  our  work  in  good  shape. 

Senator  Couzens.  That  is  Kuhn,  Loeb  &  Co.? 

Mr.  WiLLARD.  Yes,  sir.  They  have  done  the  work  in  a  way  that 
has  been  very  satisfactory  to  us,  always.  Now,  of  course,  if  we 
arrange  to  have  work  done  by  them  as  bankers,  their  commission 
has  got  be  to  approved  by  the  Interstate  Commerce  Commission,  so 
it  can  not  be  unreasonable,  I  assume. 

Senator  Couzens.  It  is  quite  evident  from  the  way  the  Chicago, 
Milwaukee  &  St.  Paul  situation  developed  that  the  Interstate  Com- 
merce Commiarion  did  not  have  much  to  say  about  that  railroad. 

Mr.  Wiu«ABD.  Of  coursei  that  was  all  dcme  b^ore  the  passage  of 
ttie  present  tnm^rtatioii  aety  I  tftke  itf 

Senator  Oovnm.  no. 

Mr.  Wii«iiABi>.  Was  it  not?  I  thought  the  exteiunefii  w«8  huilt. 
Senator  Oouzbhb.  Yes;  but  I  mean  the  way  it  was  aOowed  to  go 

into  receivership,  and  what  Was  done  just  pnor  to  the  l^eeeiveraiiip 
happened  along  after  the  transportation  act  <^  1920. 

Mr.  WiLLARO.  It  always  seemed  to  me — and  I  speak  without  full 
knowledge — that  what  happened  in  the  8  or  10  years  was  simply  the 
sequence  of  what  must  have  preceded  it  and  possibly  could  have 
been  prevented.    I  do  not  know ;  I  am  really  not  acquainted  with  it. 

Mr.  Thom.  In  speaking  of  the  economies,  have  you  anything  to 
say  with  respect  to  the  economies  to  be  derived  through  rearrange- 
ment of  shops? 

Mr.  WiLLARD.  Yes;  I  think  very  considerable  economies  could  be 
derived  there  in  two  ways.  First  of  all,  consolidations,  such  as  we 
are  discussing,  would  probably  save  the  railroads,  at  least  many  of 
them,  from  the  necessity  of  spending  money  for  new  shops  that 
might  be  necessary  if  consolidation  were  not  brought  about.  It 
might  well  be  that  one  road  had  recently  built  a  large  shop  looking 
td  ih&  fnUm  m  uhmms  of  its  immied^ate  requirements.  That  might 
be  put  with  a  road  that  needed  shops  and  the  use  of  the  two  would 
present  capital  expendituves.  That  is  a  saving  of  capital.  Then, 
presumably,  if  any  company  had  the  choice  aff  to  wlddi  oiie' ^  the 
two  shops  it  would  close,  it  would  close  the  less  efficient  one.    '    -  ' 

Senator  Sackett.  The  opposite  might  also  be  true? 

Mr.  WiLLARD.  Yes. 

Senator  Sackett.  There  might  be  just  as  much  loss  the  other  way 
through  the  requirement  to  abandon  shops  because  of  roads  being 
put  together  that  had  shops  in  the  same  town. 

Mr.  WiLLARD.  I  can  not  imagine  that  a  railway  management 
having  a  real  option  in  the  matter  would  keep  a  real  inefficient  shop 
open  and  close  the  other  one.  But,  in  any  event,  there  would  be  a 
saving  in  overhead. 

Senator  Fess.  What  is  your  practice  with  respect  to  the  repair  of 
cars?  If  you  find  a  disabled  car  far  distant  from  your  shop  do  you 
get  it  back  to  your  shop  or  do  you  take  it  to  the  shop  of  another  road? 

Mr.  WiiiLARn.  Gust<»narily,  if  a  Milwaukee  car  or  a  Burlington 
etat  was  on  our  iwd  and  was  injumti  we  would  fix  it  good  enough 
so  it  could  safelr  go  home  and  th^  let  them  make  tiieir  repairs  ihmii^ 

Mr.  Tboh.  Is  there  not «  wasted  ni  that?  v  i 
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Mr.  WiLLAED.  Some,  perhaps;  but  I  think  tiiat  has  been  e»g- 

*^^Senior  Sackett.  Is  there  a  considerable  ^^^^^'^  "^'^ 

in  these  consolidations  in  bringing  together  the  ownerehip  ol  freight 

cars  into  one  system  and  the  use  of  tbwn  on  that  liner 

Mr.  WiLLARD.  I  think  there  is  yes,  sir; 
would  have  been  some  years  aeo,  because  the  ^filroads  to-day  them 
Telves  have  their  own  agents  here  in  Washington  workmg  with  the 
itlZtl^C^^^  but,  at  all  event,  have  pooled  all 

of  rS  in  the  United  Statos  under  the 
act    So  thev  can  not  gain  as  much  as  they  could  before  that  act 
wi  But  itwolld  be  better,  in  my  opinion  if.  there  were 

STor  ^ads  instead  of  175  buying  equipment  and  buying  e^^^^^^ 
^d  naturaUv  they  would  work  more  m  harmony  with  each  other, 
A^r  staSizatio^  would  be  promoted  by  such  a  p  an  ;  mterchan^ 
woild  be  more  regular  and  dependable  and  less  interfered  with. 
Mr  Thom.  Would  not  the  maintenance  be  better 
Mr.  WiLLARD.  It  might  be  expected  to  be  better^  I  J^^J^' 
tenance  is  always  subject  to  control.    It  would  be  bettcff  if  Vm 
Khe  money  with  which  to  do  it.  When 
it  is  usually  because  the  earnings  are  disappomtu^  wid  ^m^^ 
are  obliged  to  reduce  expenses,  just  aa  an  mdiviAwl  wears  #  siufc^ 
clothes  two  years  instead  of  one.    The  manager^  are  always  subject 
to  thL  fact  that  they  are  held  responribWfor  the  safe  Performance 
their  ro^ds,  and  naturally  they  do  not  knowingly  permit  theu^ 
railroads  to  g^t  into  an  uiisafe  condition.   Tliey  ."^^.Pf^^^^^T 
to  run  much  m  need     pwnt.   They  may  run  rails  12  or  14  years, 
whereas  they  wouW  ride  WW  smoothlF  if  ^^^J      ^  run  only  10 
P^haps%y  would  not  be  silwoflier,  but  tiie  pubkc  would 

nave  a  smoother  line.  1 1      j.  ^.u^ 

\L  Thom  If  the  roads  were  small  in  number  would  not  the 
standard  of  maintenance  be  better  than  where  there  were  175,  some 
of  which  had  very  limited  means?  •  u^- 

Mr  WlM^EP.  The  standard  of  those  particular  lines  might  be 
better'  or  the  same  as  it  is  now,  but  the  standard  of  all  equipment 
under  such  conditions  would  be  higher  than  the  standard  of  equip- 
^nt  where  much  of  it  is  owned  by  small  companies  and  weakoo^ 
panics.   Then,  there  would  be  saved  the  expense  and  ^y-fe^rfent 
to  keeping  the  cars.    When  the  cars  go  from  railroad  to  another 
there  has  to  be  a  record  and  men  have  to  be  there  to  «mke  theX^ 
record.  Inspections  have  to  be  made.  AU  that  coste  monigr  AW!  t^ 
more  you  can  cut  out  those  points  the  more  you  can  elunin*te  ex- 
penses that  do  not  do  any  good  in  themselves. 
^  Senator  SACKBrr.  There  is  anotiier  element  that  occurred  to  me. 
In  freight  soUdtation  where  yon  are  aelhng  the  same  article,  that  is 
transportation,  at  the  same  price  throug^i  consolidation,  you  would 
be  able  to  eliminate  considerable  personnel,  would  you  not! 

Mr.  WuiiARD.  Undoubtedly.  ,    ,       i        ui-  • 

Senator  Fwib.  Aftw  aU,  the  real  test  is  whether  the  pubhc  is 

.•^Ml^wir^  and  I  think  that  is  the  greatest  thing  to  be 

realiz^  out  of  consolidation;  the  ability  that  the  railroads  wiU  have 
to  give  better  and  more  dependable  service  than  they  give  with  a 
lot  of  separate  companies. 
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Senator  Couzens.  Can  you  say  what  influence  this  consolidation 
would  have  on  the  matter  of  employees?  For  example,  we  remember 
the  shop  strike  of  1922  where  some  roads  settled  with  the  shop  men 
and  put  them  on  a  decent  living  basis  and  others  refused  to  do  so. 
Do  you  consider  a  large  number  of  consolidations,  making  fewer 
managements  to  deal  with,  would  improve  or  depreciate  the  condition 
of  the  employees?  ,  ' 

Mr.  WiLLARD.  I  do  not  think  they  need  necessarily  to  change  it  at 
all,  Senatmr. 

Sffliator  Fbsb.  Mr.  ^Hllafd,  that  opens  a  very  interesting  inquiiy . 
Vmist  the  adjustment  law  of  last  year  liieve  bare  been  i  gfeat 
many  chutes  settled,  have  tiiuere  not? 

Iwr.  WiLLARD.  Yes. 

Senator  Fbsb.  And  there  have  been  no  strikes? 
Mr.  WiLLARD.  That  is  true. 

Senator  Fne».  Can  we  attribute  that  mtuation  in  part  to  the  legis- 
lation? 

Mr.  WiLLARD.  Well,  all  the  legislation  did  was  to  provide  an  agency 
and  outline  a  procedure  that  might  be  accepted  by  the  men  if  they 
wanted  to  do  it,  and  equally  so  by  the  companies.  Of  course,  it  was 
not  compulsory.  I  assume  we  will  not  have  compulsory  labor  legis- 
lation in  the  immediate  future,  and  the  legislation,  of  course,  went  as 
far  as  it  could,  I  think.  We  have  had  the  experience  of  25  or  30 
years  under  the  Erdman  Act  and  the  Newman  Act.  We  have 
learned  a  little.  Something  new  was  put  in.  Upon  the  whole,  I 
think  the  present  law  providing  for  settlement  of  railway  disputes 
is,  perhaps,  as  good  as  anything  we  oould  get  at  this  time. 

Personally,  I  wae  sorry  to  see  the  labor  board  abolished.  I  felt 
ihat  that  might  have  imeoeeded,  and  if  it  did  succeed  I  thought  it 
would  be  a  good  thing,  but.  unfortunately,  it  got  off  wrong  and  did 
ai»t  soeoeed,  and  I  think  Gongiess  did  ri^ht  in  doing  away  with  it 
and  tiying  something  ^se.  I  do  not  thmk  this  is  any  pmnanent 
settlement  of  the  labor  problem. 

The  Chaibm AN.  Up  to  the  present  time  it  has  succeeded  admirably? 

Mr.  WiLLARD.  It  has  succeeded  very  well. 

Senator  Couzens.  Are  there  not  a  number  of  roads  that  have  not 
come  under  the  law  or  worked  in  harmony  with  the  law? 

Mr.  WiLLARD.  I  do  not  think  so  to-day.  Senator,  personally.  All 
of  them  are  paying  wages  fixed  by  arbitration.  Of  course,  you  can 
always  avoid  a  strike  if  you  give  the  wages.  Sometimes  the  manage- 
ment thinks  it  is  not  wise  to  give  the  wages,  and  then  the  board  of 
arbitration,  as  provided  by  law,  comes  in  and  they  give  increases. 
The  increases  that  the  Baltimore  &  Ohio  has  made  in  the  llEUit  year 
amoimt  to  six  and  a  half  million  dollars,  but  they  have  all  been  made 
in  accordance  with  procedures  approved  end  nAd  Out  by  Ck>ngress 
and  so  we  accept  ^em  as  being  right.  Of  course,  it  has  come  out  of 
rates. 

The  Chaibman.  In  the  eastern  section  tiie  labor  people  asked  for 
arbitration.  In  the  Southeast  there  was  a  partial  settlement  that 
teemed'  to  be  satisfactory  ail  around,  and  in  the  western  section  of 
the  57  western  railroads  up  to  one  time  the  labor  people  lost  their 
contention,  and  it  seemed  to  be,  on  the  whole,  a  veiy  satisfactory 
<«d}iK^iiMat;  thfti    under  the  ecmditions. 


183 


Mr.  WiLLABD.  Yes.  If  you  wi^  my  opinion  as  to  whether  the 
labor  legislation  in  the  act  has  worked  well  or  not,  I  think  on  the 
whole  it  has  worked  very  well  and  justified  itself. 

Mr.  Thom.  Mr.  Willard,  you  referred  to  some  of  the  savmgs  from 
an  operating  standpoint.  Would  you  be  wilUng  to  elaborate  a  httle 
more  on  the  question  of  the  advantages  in  respect  to  tennmals,  m- 
cluding  in  that  not  only  the  big  port  terminals,  but  what  are  known 
as  terminals  of  the  railroads,  division  points  and  junction  points? 

Mr.  WiLLARD.  I  think  intermediate  points  will  be  elimmated  and 
delays  cut  down  and  the  movement  will  be  eiq>edited  as  a  Temdt  of 
more  consolidation.  I  have  never  been  able  to  see  how  there  could 
be  so  very  much  economy  in  the  teimitial  situation  in  large  centers 
because  the  cam  all  get  there.  It  ctoes  not  make  any  di£ference  how 
many  different  roads  they  go  over,  they  all  get  to  the  same  place 
and  have  to  be  handled  in  the  same  yard.  It  may  be  that  mstead  of 
six  or  eight  roads  handling  terminal  matters  in  some  large  place, 
there  might  be  four.  Then  there  might  be  a  combination  of  those 
terminals  and  mor  efficient  use  might  be  made  of  the  facilities.  It  is 
conceivable  that  the  pubUc  might  be  a  little  better  served,  and  there 
might  be  some  saving.  ^  ^    ^    r  t 

Senator  Couzens.  Would  there  not  be  a  good  deal  of  economy  if 
these  consohdatinons  would  arrange  to  route  their  cars  not  to  go 
through  these  terminals  for  through  business?  Take,  for  example, 
Cleveland,  which  is  not  a  terminal  but  a  big  shipping  center,  and  yet 
every  shipper  wants  to  get  away  from  the  congestion  there.  Woukl 
there  not  be  some  advantage  in  consolidation  to  avoid  going  throng^ 

that  terminal?  , , ,    .       ,  * 

Mr.  WiLLARD.  I  should  think  there  would  be  m  such  a  case  as  tiial. 
Mr.  Thom.  Is  it  not  also  true  that  to  handle  ta«ffic  through  a  con- 
gested center,  or  OY&t  a  congested  line,  is  more  cos^y.  than  handling 
it  over  a  line  that  is  not  ccmgested? 
Mr.  WiLLARD.  Certainly. 

Mr.  Thom.  And  if  you  have  your  choice  of  avoiding  congestion 
and  handling  it  over  unixmgested  lines,  you  would  be  able  to  handle 

jt  at  a  lower  cost?  ,        •  i  t 

Mr.  WiLLARD.  Yes.  I  referred  to  that  a  short  time  ago  when  1 
spoke  of  desiringitO/get  a  line  around  Pittsburgh. 

Senator  Couzens.  There  is  another  feature  I  would  like  to  have 
you  touch  on,  and  that  is  that  at  quite  a  few  places  centers  have 
grown  up  around  railroad  shops  and  many  homes  have  been  purchased 
and  people  have  settled  there  because  of  the  wwkmen  working  m 
the  shops.  If  a  consolidation  were  arranged  and  some  of  these  roa^ 
were  abandoned  in  the  interest  of  an  at  least  alleged  economy,  would 
not  great  protest  and  perhaps  damage  be  done  to  those  commumfaeeT 
Mr.  WiLLARD.  That  might  be  true,  but  that  situation  is  no  ^affer- 
ent from  what  it  is  to-day,  Senator.  We  have  a  very  c^rete  case 
in  point  at  Garrett,  Ind.  That  is  a  division  pomt.  Years  ago 
engines  had  to  be  chained  when  they  ran  that  far.  They  do  not  need 
to  be  changed  now.  The  engine  men  and  conductors  still  hve  Uiere 
and  they  probably  would  because  they  can  get  off  the  engine  and 
another  crew  get  on  the  engine  and  go  along.  It  does  not  affect 
the  train  engine  men  ao  much.  It  does  affect  the  mm  reqmred  to 
work  in  the  shqps.  Where  this  has  happened  we  have  used  such 
influenoe  as  we  have  been  able  4e  exert  to  get  indus<nes  to  come  there 


184 


canouoDATSom  ov  bailway  pbopebties 


and  fonuBli  enqdoymeai  to  th&.men  that  might  be  displaced  by 
changed  oonditiims;  or  we  would  move  the  men  displaced  there  to 
oUier  shops  of  the  railroad  because  the  work  will  be  increased  some- 
what at  other  shops.  We  moived  some  40  or  50  men  from  Garrett 
to  Willard  wbate  there  would  be  more  work  for  them.  Tlien  when 
we  found  that  we  could  not  get  the  industries  to  come  there  we 
rearranged  to  put  60  or  60  mm  to  work  on  the  kind  of  Work  that 
would  be  economic  for  them  to  perform  there.  The  point  I  wish  to 
make  is  that  it  is  quite  right.  There  is  that  human  problem  and  we 
try  to  perform  it  in  a  human  way. 

Senator  Couzens.  That  is  the  point;  tiiey  are  not  ail  so  hvmani*- 
tarian  as  the  Baltimore  &  Ohio. 

Mr.  Willard.  It  might  be  emphasized  a  little.   But  the  problem 

IS  there  to-day. 

Senator  Fjcss.  But  that  situation  is  inevitable  in  the  growth  of  the 
country? 

Mr.  Willard.  Yes. 

Senator  GoufB^s.  But  it  would  be  accentuated  somewhat  by 
oonaolidatmi? 
Mr.  Willard.  It  mieht  be. 

Mr.  Thom.  Mr.  Wil&d,  the  present  law  provides  on  its  face  that 
imtes  must  be  made  hif^er  than  thcjr  otheowke  would  be  if  the 
piDsperouB  lines  only  were  conaidQ^  in  order  to  take  care  of  less 
prosperous  lines.  If  the  process  of  consc^dation  were  wisely  carried 
out,  how  would  that  affect  that  problem  of  rate  making? 

Mr.  Willard.  Well,  I  think  it  would  simplifv  it  very  mudi.  I 
know  that  Senator  Cummins  thought,  when  I  talked  with  him  about 
the  division  of  excess  earnings  which  Congress  thou^t  was  wise  in 
this  law — and  I  thought  so  too — would  not  be  necessary  if  we  did  not 
have  so  many  roads  of  varying  degrees  of  financial  strength  and  if  we 
get  a  relatively  small  number,  18  or  20  or  30  well  balanced  between 
themselves  so  they  get  into  the  same  markets,  then  that  division  of 
excess  earnings  would  not  be  necessary,  because  thov  would  all  be 
able  to  live  on  the  same  basis  of  rates,  and  if  the  rates^were  too  hij^h, 
they  would  be  reduced  and  if  they  were  too  low  they  would  be  raised. 
It  would  smiplify  that. 

The  Chairman.  Have  you  ever  studied  the  whole  situation  of  the 
oountry  m  order  to  know  whether  or  not  such  a  condition  as  that  is 
possible,  to  bring  about  the  18  or  20  systems? 

Mr.  WniiARD.  I  think  it  is,  Senator.  I  want  to  say  something 
about  one  suggestion  as  to  this  law.  I  have  discussed  it  some  with 
my  fnend  Colonel  Thom,  and  my  views  did  not  seem  so  thoroughly 
accepted  as  I  should  hope  that  this  committee  might  do.  I  will  say 
however,  that  my  aasodaies,  we  thought,  wanted  sometlong  that  was 
not  necessary. 

Now  I  have  felt,  and  I  still  feel,  that  the  law  itself  in  the  declaration 
of  policy  ought  to  be  just  a  little  more  specific  than  it  is.  I  have 
thought  that  the  purpose  of  consolidation  which  Congress  had  in 
mind  was  to  build  up  a  group  of  railroads  relatively  of  the  same 
nnancial  strength,  and  not  to  make  some  stronger  that  were  already 
strong.    That  would  seem  to  be  true. 

Now,  to-day  that  is  a  difficult  matter,  and  in  our  discussions  during 
*  l«t  two  or  three  vears  we  have  found  that  that  naturally  was 
one  of  the  most  difficult  phases  in  brmging  about^consoUdations.  It 


is  perfectly  human  that  the  raikoad  company  which  may  be  in  a 
strong  position  in  its  group  previous  to  consolidation  would  desire  to 
maintain  that  strong  position  in  the  group,  while  the  purpose  of  the 
law  would  be  rtiatively  to  weaken  its  position.  Not  really  weaken 
it,  but  by  making  others  stronger  relatively  it  would  be  weakeiied. 
And  that  has  been  the  basis  of  most  of  the  discussions;  that  has  been 
the  most  diflicult  thuag  to  surmount  in  trying  to  get  voluntary  con- 
solidation. ,  .  ,  -1  J 
Senator  Sackett.  Is  that  a  thing  that  is  between  the  railroads  or 

in  the  interest  of  the  public?  j_  • 

Mr.  Willard.  That  is  a  thing  that  is  between  the  raUroads  m  the 
immediate  instance,  and  in  my  opinion,  unless -^Coaigress  was  aU 
wrong,  it  is  in  the  public  interest  in  the  last  analysis.  ^ 

Professor  Ripley,  who  in  my  opinion  was  a  very  able  ecooomistr— 1 
do  not  think  the  commission  coold  have  employed  a  more  able  man 
than  he  is  to  report  on  this  naatter— in  Ws  report  used  some  lai^uage 
as  to  his  understanding  of  what  the  act  was  intended  to  accomplish 
which  seemed  to  me  was  an  arraa^wMSit  oi  lan^iage  that  was  veiy 
happily  choBMi*  HesaM: 

The  purpose — 
referring  to  the  consolidation — 

The  purpose  being  to  promote  a  more  evenly  balanced  com^tition,  especially 
by  means  of  equalization  of  opportunity  in  originating  lamffie  wmI  gfiUmg  to 
exchange  points  and  places  where  traflSc  will  be  used. 

That  is^iot  all  his  language.    I  am  quoting  it  HberaUy. 

Now  what  I  mean  when  I  speak  of  it  is  this.  If  the  Baltimore  & 
Ohio,  for  instance,  is  to  be  on  a  ba«s  of  general  equakty  with  the 
other  groups  in  the  eastern  region  we  must  be  able  to  &t  into  tli# 
fields  where  traffic  oi^ates  generally,  and  to  the  maitoto  where 
traffic  is  consmned.  We  must  obviously  be  in  Chicago.  We  must 
be  m  Chicago.  We  must  be  in  Toledo.  We  thmk  we  must  be  in 
DetEoit.  And  we  must  be  in  CinciflJiati  and  Pittsbu^  and  all 
those  places.  We  think  we  should  be  in  New  York.  We  are  not 
there  now,  but  we  think  we  should  be  there  if  ,wo  are  to  compete  on 
terms  of  equality  with  the  other  groups.         ,  .  ,       ,  .„  • 

Now  I  think  the  law  and  both  of  the  bills— this  bill  and  the  bill  m 
the  House— lack  just  a  little  of  definiteness  concerning  that  particular 
phase,  and  I  think  that  in  the  declaration  of  policy  it  should  be  made 
more  definite  than  it  now  is:  That  it  is  the  purpose  of  this  act  to 
build  up  roads  of  equal  strength,  not  guaranteemg  anybody  anything, 
but  giving  so  far  as  possible  equal  opportunity  to  all  the  groups  so 
constructed  so  that  on  the  same  basis  of  rates  with  equal  management 
they  can  be  successful  and  do  what  the  law  contempl^.  Now 
there  I  should  hope,  if  such  legislaticm  as  proposed  m  the  Fess  lnll  is 
approved,  that  consideration  would  be  given  to  the  thou^t  1  have 
in  mind,  a  little  more  consideration  than  has  beea  given.    .  ,  .  ^ 

The  Chaibman.  What  sort  of  consolidation  have  jott'm  mma  ttot 
would  enabk  you  to  get  into  New  York? 

Mr.  WiLLABD.  Why,  the  Reading,  Central  Railroad  of  New  Jersey. 
We  do  not  go  mto  New  Yoik,  but  we  go  to  the  west  side  of  tl^ 
Hudson,  which  is  as  far  as  we  could  expect  to  go  by  nul. 

The  Chaiwiian.  You  gp  there  now,  do  you  not?  ,  , .  .  . 

Mr.  WiLLABD.  Well,  we  go  there  by  arrangements  and  division 
of  the  ratea.  Except  our  passenger  trains  and  sonie  of  .our  treighte. 
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We  run  our  engines  there,  but  we  do  not  operate  the  road.   We  aro 
there  simply  as  a  tenant. 

The  Chairman.  Yes. 

Senator  Fess.  There  has  developed  some  opposition  in  the  House 
and  ov  er  here  also  in  making  a  declaration  of  policy  in  the  law. 

Mr.  WiLLARD.  I  can  not  conceive  why  it  is,  Senator,  unless  those 
who  have  an  advantage  want  to  retain  it,  but  I  did  not  understand 
that  that  is  what  Congress  had  in  mind. 

Senator  Couzens.  Well,  in  that  connection,  I  do  not  have  any 
objection  to  making  a  declaration  of  the  intent  of  the  law  with  respect 
to  the  feature  which  is  developed  by  Mr.  Willard,  but  I  have  a  very  ^ 
violent  objection  to  the  declaration  of  Congress  that  this  consolidation 
is  to  be  the  policy  in  practical  perpetuity. 

Mr.  Willard.  Well,  I  do  not  care  what  you  say  about  that.  » 
_  Smtor  Co^SMTB.  No.  But  I  think  that  the  pomt  that  Senator 
Fess  has  m  mind  is  the  objection  to  dedanng  the  wisdom  of  these 
ocmsolidations.  I  think  Congress  goes  far  ehough  if  it  provides  the 
mesiia,  and  let  ^  raihoads  develop  then:  own  consolidation,  and  let  ^ 
us  see  how  it  works  out,  without  having  gone  on  record  that  wo 
approve  of  consolidations.  We  just  give  them  permissbn  to  do  it, 
and  let  them  work  it  out.  But,  when  it  comes  to  developing  the 
point  that  Mr.  Willard  makes,  I  think  that  might  properly  be  put  in 
the  law  Mdthout  declaring  a  policy  as  to  eonsohdations  generally 
speaking. 

Mr.  Willard.  If  I  may  be  permitted  to  say  so.  Senator,  I  must  say  * 
I  do  not  quite  put  the  same  importance  on  that  that  you  do,  because 
it  seenis  to  me  the  very  fact  that  Congress  permits  a  thing  to  be  done 
must  imply  that  Congress  approves  of  it  or  it  would  not  permit  it. 
So  it  does  not  impress  me  as  strongly  as  you. 

The  Chairman.  The  act  itself  is  more  or  less  a  declaration  of 
p<Hix^. 

Mr.  WmjuiD.  It  would  seem  so.  s 
The  Cbuoriian.  Because  the  fact  that  we  pass  a  law  enablmg  the 

rdlroads  to  do  it  meaiis  that  we  give  approval  to  the  scheme.  You 

m^t  not  say  in  perpetuity;  I  agree  with  that. 
Senator  Couibns.  Did  you  have  anyldung  more  you  wished  to  say, 

Mr.  Willard? 

Mr.  Willard.  I  think  I  had  made  all  the  direct  statement  I  tmA 
to  make,  unless  there  are  some  further  questions. 

Senator  Sackett.  I  wanted  to  ask  you  this:  Senator  Cummins  in  p 
all  his  arguments  in  favor  of  the  consolidation  of  railroads  always  felt 
it  necessary  to  put  some  element  of  coercion  into  the  thing  in  order  to  ' 
bring  about  this  consolidation.    What  is  your  thought  on  that? 
He  delayed  it  until  after  a  voluntary  period. 

Mr.  Willard.  Yes.  Well,  I  was  led  to  about  the  same  conclusion 
that  Senator  Cummins  was,  that  starting  from  this  point  consoHda- 
J^iLS'®^*^®^  a  good  thing  or  it  is  not  in  the  interests  of  all  the  people, 
ttdadin^  the  railroads,  of  course.  Now,  if  it  is  a  good  thing,  we  ought 
to  have  it.  But  it  is  a  verv  complicated  and  complex  thing,  and  it 
would  be  better,  perhaps,  for  a  while  to  let  it  be  voluntary  and  let 
peopte  who  are  most  d^ectly  conoemed  with  it  work  it  out  without 
pressure.  But  if  it  should  develop  that  after  a  suffidient  time  they  are 
not  able  to  complete  it,  and  if  we  still  think  then  it  is  stffi  a  good  thing 
then  I  think  there  should  be  some  way  to  make  it  eflfectiv^  m  the  inter- 
ests of  the  public.  '  <  ^       ii'      >  i  '  ^4 


Of  course  that  was  the  way  it  was  handled  in  England.  They, 
started  after  we  did  and  they  got  through  very  much  quicker.  I  am 
not  so  sure  that  doing  it  as  quickly  as  they  did  was  perhaps  the  best 
thing,  because  the  results  in  some  respects  have  been  rather  distress- 
ing. They  hurriedly  put  things  together  that,  if  they  were  doing  it. 
again,  they  would  combine  in  another  way,  probably. 

In  such  a  big  matter  as  this  I  do  not  think  time  is  of  the  essence. 
It  is  more  important  that  what  we  do  should  be  right.  But  if  it 
really  is  a  good  thing  then  it  ought  to  be  acconiplished,  and  there 
should  be  sufficient  time  for  voluntary  consolidation,  and  if  they  do 
not  get  done  in  that  time  why  then  I  think  Congress  very  well  might 
say,  "Well,  we  will  look  into  it  and  see  what  to  do  next." 

The  Chairman.  Well,  it  is  a  general  opinion,  is  it  not,  among  all 
railroad  managements  that  consolidations  must  come,  and  are 
not  working  to  that  end  now? 

Mr.  WiLLABD.  Well,  I  think  th^  is  a  genial  desire  to  biii^  ii 
akbout. 

The  ChaiUman.  Yes. 

Mr.  WniLABD.  But,  of  course,  you  must  bear  this  in  mind.  Senator. 
There  are  175  class  1  railroads  in  the  United  States,  and  some  five 
or  six  hundred  of  less  important  roads.  They  have  their  separate 
groups  of  officers,  and  they  are  all  human,  just  as  we  are,  and  they 
may  not  be  so  impressed  with  the  importance  of  consolidation 
weighed  against  the  effect  it  may  have  upon  them  personally. 

The  Chairman.  Certainly,  that  human  element  is  present. 

Mr.  Willard.  Now  you  would  not  expect  them  to  be  actively 
promoting  consolidation.  And  that  is  one  phase  of  this  picture  that 
I  think  Congress  should  properly  have  in  mind,  because  they  did  that 
in  England.  They  knew  in  doing  this  thing  they  were  breaking  up 
relationships  that  men  had  established  during  their  lifetime.  They 
were  displacing  railway  officers  of  considerable  importance,  widi 
nothing  else  for  them  to  do.  And  they  did  not  just  merely  throw 
them  out  ruthlessly,  and  I  do  not  think  we  should  here.  I  tiuiik  wo 
should  deal  with  the  railroad  officers  just  as  generously  as  I  am  in 
favor  of  dealmg  with  the  machinists  or  engineers,  or  the  citizens  in 
Ganett  or  anywhere  eke.  They  are  all  eattUed  to  the  same  treat- 
ment. And  that  is  one  reason  why  you  can  not  expect  to  realize  all 
at  once  the  ultimate  economies  that  would  come  from  that. 

The  ChaibIcan.  If  this  law  be  passed  is  it  not  your  opinion  that 
consolidations  will  go  forwiurd  apace  with  becommg  rapidity? 

Mr.  WiLLABD*  I  think  ecmsdidaticm  would  be  stimulated  under 
this  law. 

The  Chairman.  Yes. 

Mr.  Willard.  It  seems  to  be  the  thought  of  those  who  have  studied 
it  more  than  I  have  that  there  are  now  obstacles  that  would  be  re- 
moved by  this,  and  I  think  there  is  this  general  appreciation.  Con- 
gress has  certainly  indicated  its  approval  of  consolidation.  Congress 
would  not  have  said  anything  about  it  at  all  if  they  did  not  want  to 
see  it  realized.  I  think  we  have  a  right  to  conclude  that.  Now,  if 
that  is  to  come  about,  then  the  quicker  it  comes  the  better;  .  This 
period  of  imcertainty  is  anything  but  good  at  the  present  time. 

Seriator  F^ss.  Afr.  Willard,  there  are  two  theories  here  before  os. 
Ono  is  to  gite  iMho  feommisBliWi  aathotity  to  do  ivitkai  a  eertain  time, 
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and  if  it  is  not  completed  by  that  time,  why,  theii|  the  Gk>Tmimeiit 
proceed.  * 
Mr.  WiLLABD.  Ye8. 

Senator  Fwm.  That  is  one  theory.  The  other  k  to  giro  them 
mossioii  to  go  ahead,  and  if  at  a  eertaiii  time  H  is  not  eompleted,  tk*^ 
commission  to  make  a  report  to  us. 

Mr.  WiiiLAitD.  I  am  indined  to  favor  the  latter  rule  for  this 
reason :  Suppose  you  ^Te  them  five  years,  or  whatever  the  limit  is. 

Senator  Frbb.  Seven  years. 

Mr.  WiLLARD.  Well,  whatever  it  is.  Presumably  the  picture  will 
be  a  little  clearer  then  than  it  is  now.  Maybe  you  will  not  want 
consolidation  then.  Maybe  you  would  not  want  to  go  ahead. 
Maybe  the  legislation  that  you  need  would  be  of  a  different  character 
than  you  wish  now.  In  any  event,  you  will  have  learned  a  lot  in  that 
seven  years,  and  you  could  decide  then  to  make  it  compulsory  if  you 
want  to.    I  see  nothing  to  be  lost  by  such  an  arrangement. 

Senator  Fess.  I  would  like  to  have  your  opinion  upon  a  mooted 
question.  There  is  a  conviction  among  certain  people  that  we  could 
have  consolidation  under  the  present  law.  >"'■  ' 

Mr.  WiLLARD.  Yes. 

Senator  Fess.  The  commission  seems  to  indite  that  ihej  are 
imeapable  of  canying  out  such  a  law. 

Mr.  Wiuy^n.  Yea 
•  Senator  Vwm,  I  ^euld  like  to  have  vour  opinion  aa  an  expiert 
operator  whether  the  ecmscdidatbn  i»  likely  to  go  on  widiout  any 
change  of  the  law? 

Mr.  WiLLABD.  Otif  I  suppose  it  will  go  on.  It  may  not  go  as 
ra{nd|y  and  as  eatislaetorily  as  it  would  if  the  law  were  passed.  Now 
I  know  way  views  are  not  in  accord  with  those  that  are  held  by  Colonel 
Thorn  ana  many  other  men  in  the  railroad  service.  I  have  felt  that 
so  far  as  the  Baltimore  &  Ohio  was  concerned  we  could  bring  about 
unification  of  properties  just  as  we  did  in  the  C,  I.  &  W.  under  the 
present  law,  because  we  did  it  to  that  extent,  and  I  thought  we  could 
do  it  to  a  greater  extent.  But  I  am  told  that  because  of  the  difference 
of  laws  in  some  of  the  States  that  could  not  be  done.  And  men  who 
have  studied  it  much  more  than  I  have  seem  to  feel  and  do  feel  that 
the  law  ought  to  be  changed.  ' 

The  Chairman.  Well,  the  commission  does  too.  ,^  ' 

Mr.  WiLLARD.  The  commission  feels  that  way,  and  I  accept  iiikav 
views  that  it  is  necessary. 

Mr.  Tsoii.  Mr.  Chairman,  I  wanted  to  olc  the  wtoeas  whelihar 
he  would  object  to  my  asking  him  to  put  in  the;  record  a  statemeiii^ 
which  has  been  simed  bv  him  and  by  Mr.  Crowley,  of  the  New  York 
OM^niL  and  hrf  Afo^  Bemet,  who  then  was  the  president  of  the 
Nickel  Flate  Sgrstem,  stating  in  brief  form  the  advantages  to  be  de- 
rived from  a  consolidation  into  a  four-system  plan  of  the  railroads  in 
the  East,  and  I  wanted  to  ask  him  that  because  I  think  that  state- 
ment is  sucdnct  and  is  typical  of  what  would  be  done  everywhm. 

Senator  Couzbns.  When  was  that  statement  made? 

Mr.  WiLLARD,  I  think  it  was  made  in  1924.  It  is  just  as  true  now 
as  it  was  then. 

Mr.  Thom.  January  26,  1925.  It  is  in  print  before  me,  and  if  there 
is  no  objection  I  would  like  iox  him  to  read  a  page  from  that  showing 
the  general  conclusions.  •  f 

The  Chairman.  Yes;  certainly. 
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Mr.  WiLLARD.  I  would  like  to  explain  why  I  did  not  want  to  do  it 
without  being  requested.  I  did  not  know  Colonel  Thom  was  going 
to  request  me.  My  friend,  Mr.  Loree,  has  got  another  plan,  and  I 
do  not  like  his  plan  at  all,  and  I  am  not  at  all  in  sympathy  with  it. 
At  the  same  time  I  did  not  want  to  appear  to  be  taking  advantage  of 
him  and  reading  before  this  committee  the  plan  that  I  had  approved 
of  because  I  had  approved  of  what  is  set  forth  here.  But  it  does 
spply  generally,  I  thmk,  to  the  general  situation,  and  I  will  only  read 
that  much  of  it  which  specific^y  refers  to  the  general  advantages 
wlii<^  may  be  secoiSBd  by  an  appropriate  four-system  plan,  and  the 
same  tMng  wouM  be  true  of  any  other  plui  that  was  an  appropriate 
plan.    [Reading:]      f     '  ■  <;  i 

ISome  of  the  general  advaniages  which  may  be  secured  by  an  appropriate 
four-system  plan  appear  to  be  as  follows: 

First.  Nearly  all  of  the  principal  producing  and  ooosuming  centers  of  the 
territory  may  be  served  by  two  or  more  and  in  many  instances  by  all  of  the 
systems.  ' 

I  have  already  pointed  out  that  we  arranged  to  have  not  1^  than 
two  anywhere  so  as  to  keep  up  good  competition. 

Second.  Each  of  the  systems  may  be  ramified  throughout  the  territory  and 
may  be  in  a  position  to  contribute  to  the  widespread  distribution  of  the  ira£^c 
f)i  the  territory. 

The  importance  of  that  is  this:  That  the  Baltimore  &  Ohio,  serving 
Baltimore,  should  be  able  not  only  to  take  Baltimore's  business  along 
in  a  straight  line  to  Chicago,  but  should  be  able  to  branch  off  at  places 
and  take  it  to  cities  like  Toledo,  Cincinnati,  Columbus,  Indianapolis, 
and  all  those  places,  and  if  Baltimore  is  to  be  as  well  served  as  other 
cities  it  ought  to  hiive  a  line  where  there  would  be  just  a  one-line 
moii'ienleiit  luid  would  not  have  to  go  over  two  lines  if  it  was  to  be 
served  equally  wdl.   That  is  what  we  mean  by  the  ramifications. 

Third.  Each  of  the  systems  may  have  adequate  access  to  the  sources  of  fuel 
supply  and  atteh  may  parMpate  «•  a  large  ttd^nt  la  tiuteaiimeMial  distribution 

of -coal.  ■  .    _  ^ 

That  was  a  potni  in  tryingf  to  geir  voimlfiy  consolidation.  We 
felt  that  was  something  we  must  do;  'Baeii  Him  iBmr  sgptems  riioald 
get  into  the  fielcte  whara  coal  is  made  and  they  dionld  ]»ach  the  places 
where  coal  is  used,  so  that  on  a  one  line  movement  each  system 
could  handle  coal  as  expeditiously  and  conveniently  as  tfajS  <ilJinB 
could  so  its  shippers  woidd  be  just  as  well  served. 

Fourth.  Each  of  the  systems  may  have  access  to  at  least  two  of  the  five  prin- 
cipal north  Atlantic  ports,  though  no  one  of  them  may  have  access  to  all  of 
said  ports,  and  thus  both  the  service  to  and  competitive  relationship  of  the  ports 
ina^  be  maintained  and  safeguarded. 

Fifth.  Each  of  the  systems  may  have  substantial  access  to  the  lower  lake 
ports  and  thus  participate  in  the  transportation  of  the  laige  volume  of  coal  and 
ore  traffic  passing  through  these  ports. 

All  four  of  our  proposed  groups  went  to  the  Lake  Erie  ports,  so 
that  they  could  all  participate  in  that. 

Sixth.  Mileage,  property  investment,  gross  eamiugs,  and  resultiiig  net  rail- 
way operating  income  ipiny^  be  more  eqiialwed— 

With  the  four^tem  plaflh- 

lliao  would  be  possiUle  fa  the  ease  of  tbe  largi^  number  of  systems. 
SlSS&^»-ml  13 
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That  aM  applies  to  this  eastern  circumscribed  region. 

S^veil^.  The  systems  may,  generally  speaking,  have  equality  of  opportunity 
to  serve  tiie  piiblie  throughout  the  territory,  to  provide  adequate  facUities.  and 
make  necessary  extensiona  from  time  to  time  with  reasonable  expeotation  of 
securing  additional  traffic. 

Eighth.  A  greater  amount  of  actual  and  effective  conipetition  in  service  mav 
IM  assured  by  fbiir  i^vtwms  11^  "u»jr 

Reaching  all  these  various  points — 
than  by  seven  or  eight  aystems,  more  or  less  inooinplete. 

That  statement  would  apply  to  any  well-woiked-aat  system  of 
consolidation,  and  it  indicates  the  advantages  that  may  be  expected 

to  accrue  to  the  public  as  well  as  to  the  raiuoads. 

Once  again,  Mr.  Chairman,  I  fear  I  may  have  created  ithe  inc^s^ 
sion  that  the  economies  to  be  had  by  consolidation  are  rather  inconse- 
quential. I  would  not  want  to  be  thought  that  way  at  all,  because 
I  think  they  are  substantial.  I  have  said  so.  But  I  do  not  think 
under  full  consolidation  that  there  would  be  immediately  realized 
such  large  savings  as  to  encourage  the  hope  of  an  immediate  reduc- 
tion in  rates.  That  is  the  only  thing.  I  do  not  want  to  encourage 
wt  thought  and  then  have  it  develop  later  on  that  the  people  had 
be«ii  misled.  There  will  be  undoubtedly  substantial  savings.  But 
Hie  tiling  that  Senator  Couzens  has  mentioned,  and  properiy  so.  is 
going  to  retard  savings.  *-    /  , 

tike  CaulUoo&e,  Ohio.  There  is  a  eity  where  we  could  dis- 
ccMitmue  much  more  than  we  have  the  employml»l  el  jtAnpmifiii  and 
run  our  trains  through  there,  because  mooem  engines  are  capable  ol 
doin^  it.  We  have  done  something.  We  have  hesitated.  Wemsift 
to  give  the  people  the  time  to  readjust  themselves.  We  want  to 
take  the  employees  elsewhere.  We  can  not  go  aiound  and  npmt 
long-established  conditions. 

Flora,  Ind.,  in  your  State,  Mr.  Chairman,  is  another  place  where 
there  could  be  a  reduction.  But  it  takes  time  to  do  this.  It  may 
take  several  years.  We  hope  eventually  to  bring  in  industries  and 
make  such  adjustments  that  no  one  will  be  seriously  injured.  But 
if  we  are  to  go  ahead  and  take  the  full  advantage  of  all  these  modem 
improvements,  if  we  are  to  operate  the  railroads  efficiently  and  with 
economy,  as^  the  law  states,  whv  then  somebody  is  going  to  get 
midbed  iat  times  in  the  doing  of  that  thing.  But  that  is  because 
Congress  has  set  that  standard  it  is  for  us  to  follow. 

Senator  Couzens.  There  is  one  other  thing  I  would  hke  to  ask, 
and  that  is,  I  understand  that  some  of  the  railroads  are  very  arbitrary 
m  the  purchase  ol  their  bitRmiinoiis  eoal  and  tiisj  insist  upon  such  a 
low  rate  that  the  operators  can  not  make  a  Uving,  and  I  wondered 
if  tiie  consolidations  would  not  bring  about  greater  power  and 
greater  strength  arnon^  the  railroads  so  they  could  almost  annihilaid 
the  coal  operators  by  msisting  upon  such  a  price  for  coal,  and,  be- 
cause of  the  volume,  get  it,  and  thereby  do  great  injury  to  the  bitu- 
minous coal  mining  industry? 

Mr.  WiLLARD.  Oh,  I  don't  know.  That  might  be  possible,  Sen- 
ator. We  have  been  accused  of  that  same  thing  without  consolida- 
tion. Maybe  I  am  one  of  those — the  Baltimore  &  Ohio — that  has 
been  brought  to  your  attention.  But  here  is  the  problem.  Take  it 
m  a  large  region  like  West  Virginia.  Our  contracts  expire  in  April. 
Large,  reputable  concerns  come  to  us  and  say,  for  examplci  they  will 
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furnish  coal  this  next  vear  at  $1.50  or  $1.60  a  ton.  They  have  been 
furnishing  it  at  $1.80  or  $1.90.  Thej  offer  to  do  it.  What  are  we 
to  do?  Are  we  to  say,  "No;  we  thmk  you  ought  to  have  more"? 
You  have  told  us  we  have  to  buy  economically.  Now  we  have  taxied 
to  be  liberal  in  the  mattfer.  I  am  sure  I  can  say,  because  this  matter 
was  under  diflcusdon  not  loi^  ago,  that  in  thi^  present  year  we  have 
liot  asked  a  single  man  to  reduce  his  bid  on  coal.  The  bids  have  come 
to  us  voluntarify,  and  in  some  places  we  have  not  availed  ourselves  ol 
the  lowest  offer. 

The  Chairman.  You  have  not  used  one  against  the  other? 

Mr.  WiLLARD.  We  have  not;  no,  sir.  Now  still  it  is  possible,  as 
the  Senator  says,  that  with  that  combination  something  of  that  kind 
might  happen,  I  suppose.  It  is  because  we  are  human.  The  other 
side  happens  when  the  coalman  has  the  say  in  the  matter.  We  get 
both  ends  of  it. 

Senator  Couzens.  Well,  a  very  able  Senator  said  to  me  that  the 
New  York  Central  in  buying  coal  from  the  Pennsylvania  coal  fields 
was  very  liberal  and  g^erous  in  the  treatment  of  the  coal  operators. 

Mr.  WiLLARD.  Yes. 

Senator  Couzens,  WTiich  was  in  turn  reflected  upon  the  wages  of 
the  employees. 

'  Mr.  WiiiLARD.  On  their  employees;  yes. 

Senator  CoxizsifB.  Yes;  on  m#  coal  operators' employees.  Butthei 
Pennsylvania  was  very  grinding  and  grasping  and  insisting  upon 

fetting  the  coal  at  a  ruinous  price,  which  in  turn  was,  of  course,  re- 
ec ted  upon  the  coal  operators  and  the  workers. 
Mr.  WiLLARD.  Yes.  I  am  inclined  not  to  take  that  so  very  seri- 
ously. Senator,  because  there  is  the  other  side  to  that  that  may  not 
have  occurred  to  you.  Suppose  a  shipper  were  to  come  to  us  and 
say,  "We  can  ship  over  your  road  or  some  other  road,  but  if  you  will 
pay  us  10  cents  more  than  we  get  with  the  other  road  we  will  give 
you  all  our  business?''  That  is  buying  business  and  we  would  be 
accused  of  doing  it.  And  one  has  to  be  rather  careful  not  to  be  too 
liberal  because  you  lay  yourself  open  to  the  charge  that  you  are  doing 
it  to  influence  the  movement  of  business.  That  is,  in  short,  granting 
a  rebate,  which  is  prohibited  by  law.  You  have  got  to  work  within 
pretty  definite  limits  there. 

Senator  Fl»».  A  brief  came  to  my  desk  yesterday  chai-ging  the 
B.  &  O.  and  the  Pennsylvania  and  the  New  York  Cmtral,  ul  three, 
in  specific  items  wit^  reference  to  the  buying  of  coal.  I  have  not 
been  able  to  examine  it. 

Mr.  WiLLARD.  I  am  familiar  with  that,  Senator. 
The  Chairman.  Well,  there  is  a  resolution  for  an  investigation  of 
that  very  question  pending  before  this  committee  now. 

Mr.  WiLLARD.  If  I  may  say  a  word  in  that  connection.  It  gets 
to  this:  I  looked  that  up  some  time  ago  when  it  was  brought  to  my 
attention.  It  was  said  that  we  were  buying  coal  produced  in  a  non- 
union region  and  shipping  it  West  into  a  field  that  might  be  served 
by  a  union  region;  that  is,  southern  Ilhnois.  I  looked  into  it  to  see 
why  it  was,  and  the  reason  was  just  as  I  have  already  stated.  It  is 
customary  to  make  our  contracts  for  a  year,  and  when  our  contracts 
were  made  last  April  the  mines  in  Illinois  and  Indiana  and  out  there 
were  all  shut  down,  they  could  not  take  any  contracts,  they  could 
not  f  urnish  any  coal,  they  could  not  agree  to  furni&h  any  coal,  and  we 
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had  to  arrange  to  buy  our  coal  somewhere  else  for  a  year's  period. 
And  that  is  why  we  were  doing  that.  Not  because  we  were  taking 
part  in  a  labor  contest  at  all. 

Senator  Couzens.  Are  you  through,  Mr.  Willard? 

Mr.  Willard.  Yes.  I  would  hke  to  say  this,  if  I  have  not  made 
it  clear,  that  for  three  years,  to  be  specific,  the  Baltimore  &  Oliio  has 
not  fixed  the  price  which  we  would  pay  at  all,  but  it  has  been  fixed 
by  the  operators  themselves,  and  they  have  come  to  us  and  named  it. 

That  is  all  I  care  to  say. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Willard. 

STATUENT  OF  R.  C.  FTOamUT,  GHAnUiAN  OF  THE  LEGIS- 
LATIVE COMMITTEE  OF  THE  NATIOMAI  HIPTOTBIU  TUAWEfXi 
UAGUS,  HOUSTON,  TEX.— Besumed.^ 

Mr.  FuLBRiGHT.  Mr.  Chairman,  I  had  just  one  little  statement 
that  might  be  in  the  nature  of  correction  of  testimony  that  I  gave 
the  other  day.    Tt  would  only  take  me  about  three  or  four  minutes. 

On  last  Saturday,  tJie  14th  instant,  I  appeared  before  this  com- 
mittee, and  there  are  two  statements  that  have  been  called  to  my 
attention  that  possibly  should  be  elaborated  upon  just  very  briefly. 

The  first  statement  was  to  the  effect  that  I  did  not  consider  the 
matter  of  railroad  consolidation  legislation  as  a  major  or  important 
undertaking.  Several  times  in  the  course  of  my  remarks  I  did  state 
that  I  thought  that  it  was  of  very  especial  importance  that  Congress 
undertake  as  soon  as  possible  to  pass  legislation  containing  adequate 
machinery  to  cany  out  such  consolidations  as  the  commission 
should  find  to  be  in  the  public  interest^  and,  as  we  always  put  it, 
the  shippers— not  to  substantially  lessen  competition.  Now,  tho 
machinery  in  the  ImII  «s  a  whole  is  a  sfdendid  piece  of  work  designed 
to  that  end.  There  are  a  few  minor  corrections — I  think  that  most 
of  them  haye  been  agreed  to.  I  wanted  that  clear«  that  the  shippers 
wanted  to  see  the  lemalation  nut  through,  because  we  $I6  dissatif^fied 
with  the  existing  law. 

On  the  other  point  that  I  had  in  mind,  we  of  course,  are  insistent 
upon  leaving  out  of  the  law  anything  that  in  itself  would  be  a  gen- 
eral declaration  of  policy  with  all  of  those  standards  that  we  argued 
about  pro  and  con.  We  believe  that  the  Interstate  Commerce 
Commission  will  hear  all  of  those  arguments  as  they  apply  to  the 
particular  Qase  and  will  judge  of  the  pubUc  interest  with  those  things 
in  view. 

Reference  was  made  too  to  the  weak-line  problem,  and  also  in 
response  to  a  question  from  the  Senator  from  Michigan,  I  stated  that 
the  most  important  feature  of  this  was  that  it  was  of  interest  to  the 
bankers  or  tne  investors. 

I  want  to  elaborate  on  that  just  a  moment.  I  do  believe  that  the 
greatest  benefit  to  be  derived  from  proper  consolidations  will  be  of 
pfinMHy  iiitmat  tOx-the  iavestoiB,  the  pe^[4e<  who  have  to  furnish 
moMgF  for  railroad  improvements  or  have  to  raise  money  for  it.  Th*il 
is  usuidl^  done  HuNMigh  bankii^  channels^  Now  that  is  of  intereetr 
to  the  public  beeause  if  a  railroad  will  hmwe  its  financial  structure 
•  strengthened  by  combining  its  financial  possibiUties  with  those  of 
some  other  line  that  has  a  better  program  and  is  more  able  to  cany 
out  that  program,  then  that  railroad  will  be  betteir  able  to  tide  over 
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the  stress  of  hard  times  and  avoid  possible  receiverships  or  the 
impairment  of  its  service. 
L;  I  will  illustrate  that  by  taking  the  Baltimore  &  Ohio.    I  want  Mr. 

^        Willard  to  hear  this.    The  Baltimore  &  Ohio  has  a  financial  structure 
and  a  financial  policy  that  it  has  worked  out  to  suit  its  needs.  The 
Central  of  New  Jersey  has  a  financial  policy.    Some  of  the  other 
lines  that  may  be  contemplated  to  go  into  a  <x>nsolidation  that  ther 
may  have  in  view  will  have  a  cer^dn  financial  policy.    Now  each 
of  those  has  been  developed  in  accordance  with  what  tkat  railroad  is 
>         Able  to  do.   Now  if  one  of  those  railroads  is  a  weak  line,  manifestly 
f       its  financial  ability,  its  ability  to  finance  needed  improvements,  ite 
t '     ability  to  render  the  best  service  at  all  times,  even  when  business  is 
p  '•    dull,  will  by  improved  by  combining  it  with  the  Baltimore  &  Ohio, 
i  "      a  stronger  line. 

I '  Now  the  public  is  interested  in  that.   And  therefore  when  I  stated 

I  that  I  thought  the  biggest  interest  was  that  of  the  bankers  and  in- 
vestors I  did  not  mean  to  state  that  that  was  not  of  interest  to  the 
^  public,  because  it  is  of  interest  to  the  public.  I  stated  that  I  thought 
the  problem  of  the  weak  lines  was  exaggerated,  that  it  was  not  as 
great.  But  I  do  not  mean  by  that  to  state  that  there  are  not  many 
instances  where  consolidations  can  still  be  carried  on  that  will  be  in 
the  interest  of  the  shippers,  and  that  is  the  interest  that  I  represent 
in  speaking  before  this  committee. 

I  just  want  to  make  that  brief  statement. 
The  Chairman.  Very  well,  thank  you,  Mr.  Fulbright. 
M         The  coinmittee  will  now  adjourn. 

(Whereupon,  at  12.05  p.  m.  Saturday,  January  21,  1928,  \he  com- 
mittee adjourned  to  meet  at  the  call  of  the  chair.) 
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SATUJEUDAY,  MABCH  3,  1928 

tJNiTBD  States  Senate, 
Oomnuttee  on  Interstate  Commerce^ 

Washington,  D.  O. 
The  committee  met,  pursuant  to  adjournment,  at  10.15  o'clock  a.  mu 
in  room  212,  Senate  Office  Building,  Senator  James  £.  Wataon 
presiding.  .    .  ^ 

Present:  Senators  Watson  (chairman),  Oouzens,  Fess,  Pine,  Sack- 
ett.  Smith,  Dill,  and  Mayfield. 

The  Chairman.  Who  is  the  first  witnesp? 

Mr.  Cain.  I  would  like  to  be  heard  briefly,  Mr.  Chairman. 

SIAT£M££ri  OF  BEIT  B.  CAIN,  WASHINaiON,  B.  C. 

Mr.  Cain.  My  name  is  Ben  B.  Cain.  My  office  address  is  1319 
F  Street.  Washington,  D.  C. 

Mr.  Cnairman  and  gentlemen  of  the  committee,  I  appear  for  the 
purpose  of  presenting  as  well  as  I  can  the  situation  of  the  short 
and  weak  line  railroads. 

Permit  me  to  say  in  the  beginning  that  when  I  use  the  words 
^ short  line"  or  "weak  line,"  I  use  them  interchangeably,  because 
there  is  no  difference  in  the  situation  of  those  two  classes  of  roads 
that  ai^  commonly  called  weak  lines  or  short  lines. 

My  thou^t  is  that  on  account  of  tiie  lack  of  time  of  the  committee, 
with  your  approval  I  can  certainly  finieli  what  I  have  to  say  within 
the  morning  session^  unless  the  monbers  of  the  committee  see  fit  to 
ask  questions,  to  which  I  do  not  object. 

I  wish  to  present  to  you,  first,  the  importance  of  the  short  lines  or . 
weak  lines;  second,  the  perilous  situation  of  those  railroads  at  the 
present  time;  and,  third,  the  remedy  that  is  proposed  through  con- 
solidation and  the  effect  of  this  bill  upon  that  class  of  carriers. 

So  far  as  the  trunk  lines  and  the  abort  lines  are  concerned,  there 
are  no  substantial  differences  between  us,  but  there  are  some  matters 
of  minor  importance  as  to  which  we  are  not  in  entire  agre^ent.  I 
will  address  myself  to  those  when  I  come  to  the  bill. 

It  has  been  asserted  by  at  least  one  witness  who  has  appeared  in 
these  hearings  that  the  weak  line  problem  is  not  a  major  problem. 

I  take  issue  with  that  statement.  It  was  the  weak  line  problem 
that  confronted  Congress  when  you  wrote  the  Federal  control  act, 
it  was  the  weak  line  problem  that  confronted  you  when  you  wrote 
the  transportation  act  of  1920,  and  it  is  that  problem  that  confronts 
you  to-day  if  you  are  to  deal  with  the  railroad  problem  in  an  effec- 
tive and  helpful  way. 
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There  are  in  the  United  States  22,000  miles  of  short  line  railroads ; 
that  is,  roads  classed  as  II  and  III.  There  are  something  over 
30,000  miles  of  railroad  that  are  within  the  classification  of  Class  I 
railroads  that  are  weak  roads. 

Those  50,000  miles  of  railroad  are  not,  as  has  been  suggested,  all 
the  roads  that  Senator  Cummins  included  in  his  list  of  80,000  miles 
of  weak  railroads.  Hence  I  have  undertaken  to  eliminate  from  the 
clarification  of  these  roads  those  that  are  within  the  class  of  wcaJk 
roacb  to-day.  It  has  been  suggested  that  Senator  Cummins  should 
not  have  included  some  o£  the  railroads  that  he  did  include  as  weak 
railroads  in  his  list. 

The  Chahocak.  Is  that  classification  matter  of  importance  to  ust 

Mr.  Cain.  It  matters  only  to  this  extent,  Mr.  Chairman,  that  I  do 
not  know  how  much  the  committee  may  be  influenced  or  how  mud) 
members  of  the  committee  who  are  not  familiar  with  all  of  tlie  facts 
might  be  influenced  by  the  fact  that  a  iroad  that  was  weak  yiBsterday 
is  strong  to-day,  and  the  fact  that  some  roads  that  wiere  ilicladea 
trjr  Senator  Cummins  as  weak  roads,  such  as  the  Panhandle  &  Santa 
Fe^  which  was  then  a  part  of  the  Santa  Fe  System,  an  operating 
unit,  is  now  a  strong  road. 

That  has  been  pointed  out,  and  it  has  been  followed  by  the  sugges- 
tion that  the  weak  road  problem  is  no  longer  a  major  problem. 

If  you  will  permit  me  to  do  so,  I  want  to  say  that  Senator  Cummins 
did  not  insert  in  the  list  of  roads  that  you  will  find  in  the  previous 
bill  any  provision  regarding  the  Panhandle  &  Santa  Fe  and  carriers 
of  that  character  for  any  other  purpose  than  to  show  the  Congress 
that  but  for  the  fact  that  such  a  road  as  the  Panhandle  &  Santa  Fe, 
which  is  an  operating  unit  of  the  Santa  Fe,  had  a  parent  company 
and  thus  the  benefit  of  consolidation  or  unification,  that  such  would 
be  a  road  that  would  be  in  the  weak  class  and  was  in  the  weak  class, 
taken  independentir  of  its  parent  system. 

Senator  Fssa  There  is  no  doubt  that  there  are  cases  where  the 
short  lino  or  weak  lino,  nt  one  time  vcrv  woal^  has  become  stronger 
and  self-supporting,  and,  on  the  other  hand,  there  is  no  doiibt  that 
there  are  some  sliort  lines  that  have  become  weaker.  ' 

What  the  committee  would  like  to  know  upon  the  general  proposi- 
tion is  whether  tlie  short -line  situation,  aside  from  a  few  cases  going 
into  extremes,  is  such  that  some  relief  must  be  had. 

Mi\  Cain.  Answering  that  question.  Senator,  I  go  back  to  the 
statement  that  there  are  50,000  miles  of  weak  railroads  tb-day;  and 
unless  they  have  relief  of  some  character  <Jbiey  will  of  course  grow 
weaker.  For  this  reason,  that  you  can  not  conceive  of  any  sort  of 
railroad  that  is  engaged  in  interstate  commerce,  whether  it  is  what 
we  call  a  bianch  line  or  whether  it  is  a  competitive  line,  that  is  a 
line  in  connection  with  more  than  one  railroad,  tliat  is  not  in  competi- 
tion, directly  or  indirectly,  with  the  strong  carriers.       '  ' '     '  * 

A  small  railroad  that  connects  with  more  than  one  major  carrier 
is  what  we  call  a  competitive  line:  and  that  line,  of  course,  is  in  com- 
'petition  with  one  or  the  otlier  oi  the  strong  carriers  with  which  it 
connects.   It  is  directly  in  competition.  '    '       •  ;* 

To  iUustrate  what  I  mean,  I  Will  mention' one  oir  ..two  concrete 
cases. 

Very  recently  it  has  come  under  my  observation  tbiit  a  short-line 
railroad  that  connected  with  two  major  carriers  and  could  thereby 
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be  used  as  an  intermediate  carrier  for  a  through  shipment  of  .freight, 
procured  a  routing  order  upon  a  shipment  of  mining  machinery  uiat 
moved  into  the  State  of  Texas;  the  purpose  being  to  establish  a  very 
large  mine  there  to  handle  lignite  coal  which  is  now  being  used  in 
thaf  State  for  the  purpose  of  creating  electric  power  and  i  for  other 
purposes.  ;  ..... 

That  shipment  moved  after  the  routing  order  had  beeii  procured, 
but  the  routing  order  was  canceled  and  disregarded  and  when  the 
small  railroad  that  had  procured  that  routing  order  protested,  the 
shippers  informed  the  road  that  they  were  compelled  to  do  it  because 
the^  trunk  line  with  which  they  connected  in  Oklahoma  or  with 
which  their  mines  connected  in  Oklahoma,  were  patrohs  of  the  com- 
pany, and  because  of  the  influence  of  that  road  they  were  compelled 
to  regard  its  demand  for  a  change  in  the  routing  order,  and  this 
little  road  lost  the  shipment       '1    '    ?  ;  ) :  i  T"  ,      ,   ,  >  M?  r 

That  is  a  mere  instance  of  the  influence  and  power  of  a^  large 
corporation  in  tiie  matter  of  getting  business. 

The  same  thing  obtains  in  regard  to  the  location  of  industries. 
If  I  have  a  little  railroad  that  is  in  oomp^ition  with  a  liarger  rail- 
road, and  you  are  fi;oing  to  locate  an  induslrjr  in  tlie  town  or  in  the 
city  where  mv  roaa  is  and  other  roads  are,  you  are  not  going  to  lo- 
cate your  industry  on  the  little  railroad,  but  you  wiiH)  locate  it  in- 
evitably upon  the  strong  railroad  for  many  reasons.  ,  .  • 
If  the  committee  will  allow  me,  rather  than  to  go  further  into 
illustrations  of  this  character  I  have  before  me  the  sworn  statement 
of  a  witness  who  appeared  in  the  Loree  cases  in  the  State  of  Texas; 
and  that  witness,  who  is  Mr.  Wortham,  the  receiver  of  the  Paris  & 
Mount  Pleasant  Eailroad,  a  man  known  all  over  the  State  of  Texas, 
gave  instance  after  instance  where  that  road,  which  is  about  60 
miles  long  and  connects  with  certain  roads  at  Paris,  Tex.,  and  with 
the  St.  Louis  Southwestern  at  Mount  Pleasant,  Tex.,  failed  to  get 
location  of  industries,  failed  to  get  shipments,  and  where  various 
things  happened  \yhich  added  to  the  poverty  of  that  road  occasioned 
by  its  inability  to  compete  with  stronger  railroads. 

Seniitor  Suttel.  You  keep  using  uie  word  "compete."   Do  you 
use  it  in  the  common  acceptance  of  the  word,  imder  the  Conditions 
that  you  are  now. describing! 
Mr.  Cain.  I  mean  it  both  ways,  Senator.  i  !      ♦  ' 

Senator  Mathsu).  Competition  for  business  and  service!  « 
Mr.  Cain.  I  mean  that,  and  I  mean  more  than  that.  Senator  May^ 
field.  I  mean  a  small  railroad  that  is  n;ierdy  a  branch  line.  It 
does  not  compete  itself,  but  every  industry  on  that  lino,  and  every 
business  on  that  line  is  competitive  with  the  business  on  another 
line  that  is  in  that  immediate  territory;  and  the  result  is  inevitably 
that  if  the  business  or  the  industry  on  that  little  branch ^.road^ or  stdb 
can  not  get  as  good  service,  can  not  move  its  traffic  on  as  good  a 
rate — and  you  must  bear  in  mind  that  a  two-line  rate  makes  a  differ- 
-ence  in  the  cost — then  the  industry  on  that  road  will  ultimately 
leave  it  and  go  to  the  road  where  the  service  is  better  aiid  where 
the  rate  is  lower.  If  it  does  not,  another  industry  will  not  go  on  that 
road,  for  the  veryreason  that  it  can  not  compete  with  the  industries 
surrounding  it.  That  is  what  I  mean  by  competition.  ■  ^ 

Senator  BicHh.  So!  the  point  ttiat^you  are  makihg-trl  want  to 
iget  this  dear  in  my  mind^is  that  wher(B,ireight,is  ^ansferred  from 
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<mfi  roftd  to  another  there  is  a  change  in  the  tariff  making  the  rate 
higher  when  it  goes  over  this  independent  short  or  weak  line  than  if 
it  went  oontinaoudjr  over  the  main  line.  Is  that  true! 

Mr.  Cain.  That  is  not  always  true,  but  it  is  true  where  you  have  a 
two^line  rate.  There  is  a  difference,  of  course,  in  a  one-line  rate.and 
a  two-line  rate  on  some  roads.  It  is  not  nniyeraaUy  trujd;  but  that 
is  one  of  the  points  I  make. 

Senator  Mathsu).  And  then  the  question  of  diviaions  is  an  impor* 
tant  factor ^00. 

Senator  Fbss.  I  suggest  that  Mr.  Gain  be  permitted  to  print  this 

memorandum. 

Mr.  Cain.  If  you  will  allow  me  to  insert  into  the  record  pages  1 
to  11,  inclusive  of  this  memorandum,  I  wiU  just  hand  it  to  the 
reporter.  - 

The  Chairman.  That  may  be  done. 

(The  document  referred  to  and  submitted  by  the  witness  is  as 
follows:) 

[Extract  from  stenographers'  minutes  of  hearing  In  Dallas,  Tex.,  October  6,  1926.  In  i» 
Flnianee  JDockeu  Mot.  5679  and  6680,  application  of  the  Kansas  City  SoatbMB  Go. 
•Bd  appUeatioB  of  Miaioiul-Kaiiaas-Texas  Railway  Co.,  pp.  2093  to  2110] 

A.  The  Paris  &  Mount  Pleasnnt  Railroad  Co,  was  Incorporated  under  the 
laws  of  the  State  of  Texas  ou  January  29,  1909.  This  railroad  extends  from 
Paris,  in  Lamar  CJoimtj,  Tol,  In  a  sontlieasterly  direction,  through  Bed  River 
and  Franldla  Oonntieib  to  Momit  Pleasant,  in  Tttns  Oouatj,  Tsx^  a  dlatanoe  of 

61  miles. 

^  That  portion  of  the  railroad  from  Paris  to  Bogata,  Red  River  County,  Tex., 
a  distance  of  24  milea*  was*  put  in  operatton  in  October,  1910.  This  portion 
of  the  road  was  satlafactorily  and  profitably  operated  until  June  15,  1913,  at 
which  time  the  second  section  of  this  road,  from  Bogata  to  Mount  Pleasant, 
Tex.,  a  distance  of  27  miles,  was  put  in  ojperation,  and  the  entire  line  was 
SQccessfolly  and  profitably  operated  antll  after  the  war  period  of  1917,  after 
which  time  there  was  a  continued  decline  in  the  revenue  of  tlie  road  due  to 
the  fact  that  all  through  traffic  routed  oyer  tlila  road  was  diyerted,  whidi 
resulted  in  a  great  loss  of  revenue. 

'  Because  of  this  loss  of  revenue  and  the  greatly  increased  cost  of  labor  and 
mntorlnl,  the  physical  condition  of  the  propi^  deteriorated.  In  February^ 
1920,  I  was  appointed  receiver  of  the  Paris  &  Mount  Pleasant  Railroad  Oo. 
by  the  sixth  judicial  district  court  of  Lamar  County,  Tex.,  and  as  such  Receiver 
have  continued  to  operate  this  railroad  until  the  present  time.  The  necessary 
mon^  was  naed  by  the  Paris  A  Mount  I^ensant  Railroad  Go.  for  the  con- 
struction of  its  line  from  Paris  to  Bogata  was  secured  through  the  sale  of  its 
capital  stock  and  the  execution  of  its  demand  notes  to  local  banks,  indorsed 
by  its  local  stockholders  and  directors  as  security,  and  from  cash  donated  by 
tlie  dtiaens  along  Its  line  of  road. 

After  the  line  had  been  constructed  from  B(^ta  to  Moont  Pleasant  out  of 
funds  advanced  by  the  stockholders  and  directors,  the  road  was  valued  by  the 
railroad  commission  of  Texas  at  $928,000.  On  this  valuation  the  railroad  com- 
mistkm  of  Texas  approved  and  authorized  the  issuance  of  $853,000  of  6  per  cent 
bonds,  dated  July  1,  1912.  Of  this  $853,000  in  bonds,  $mjm  in  bonds  were 
sold  and  are  now  outstanding;  $208^(000  of  socb  bonds  are  nnscAd  aiid  in  ti» 
hands  of  the  company. 

In  adldtion  to  the  $600,000  in  bonds  outstanding  there  is  $75,000  of  common 
stock  outstanding,  all  of  which  was  sold  and  now  owned  and.Md  by  persons 
who  are  resident  citizens  of  the  State  of  Texas  in  the  towns  of  Paris  and  of- 
Mount  Pleasant,  and  all  of  whom  were  in  business  or  interested  In  business 
enterprises  in  these  towns. 

'  At  the  time  this  railroad  was  built  the  territory  traversed  was  entirely 
without  railroad  facilities,  all  transportation  was  by  wagon,  roads  wera  of  tb& 
worst  type  and  were  impassable  during  rainy  seasons. 

The  Paris  &  Mount  Pleasant  Railroad  crossing  Sulphur  River  Valley  is  the 
only  all-weather  crossing  between  State  Ui^way  Na  dO  and  State  highway 
Mo.  1-A,  for  a  dlstanee  of  M  mUes,  air  line.  Hlgbway  No.  85  cffoaws  Sidpiiar 
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River  Valley  at  the  same  location  as  the  Paris  &  Mount  Pleasant  Railroad 
but  it  is  not  passable  in  wet  weather  and  all  of  these  country  road  crossings 
within  this  distnce  of  04  miles  are  Impassable  in  wet  weather,  and  are  very 
poor  roads  in  the  best  of  weather. 

Tlie  soil  along  this  line,  between  Paris  and  Bogata,  a  distance  of  24  miles, 
is  heavy  black  loam.  It  is  very  fertile  and  productive.  I  might  say  there, 
in  addition,  that  principally  in  cotton  during  last  year,  we  received  approxi- 
mately 80,000  bales  of  cotton  produced  along  this  section  of  t^  road  and  some 
little  cotton  from  the  section  from  Bogata  to  Ifonnt  Pleasant,  Imt  iir.nclpally 
in  this  first  section. 

The  soil  along  this  line  between  Bogata  and  Mount  Pleasant,  a  distance  of 
27  miles,  Is  sandy.  The  fertile  Sulphur  River  and  White  Oak  Creek  Valleys  are 
in  this  section.  *  .  i 

North  of  the  railroad  and  within  its  territory  there  are  over  40,000  acres  of 
the  finest  quality  of  virgin  timber,  consisting  of  oak,  ash,  hickory,  and  other 
hardwoods.  These  timbered  tracts  are  being  cleared  for  land  development  in 
the  various  districts.  In  addition  to  this  40,000  acres  of  hardwood  timber  north 
of  the  railroad  there  are  50,000  acres  of  the  finest  quality  of  hardwood  timber 
south  of  the  railroad  in  the  valley  of  Sulphur  River,  tributary  to  this  road. 
The  land  on  which  this  timber  is  located  ig  the  finest  quality  of  alluvial  soil 
and  Is  bdng  fanned  as  the  timbered  land  is  being  cSetured,  thns  prodadng 
tonnage  which  must  be  transported  over  the  Par's  &  Mount  Pleasant  Railroad 
to  market.  That  for  the  reason  that  it  is  impossible  to  cross  this  Sulphur 
River,  and  the  trafiic  must  move  to  this  railroad  to  get  to  market. 

As  transportation  north  and  south  across  Sulphur  River  Valley  is  not 
feasible  on  account  of  the  great  distance  and  numerous  bridges  to  be  built 
before  reaching  a  market  or  means  of  transportation,  this  90,000  acres  which 
is  being  developed  could  ill  afford  to  do  without  the  transportation  now  afforded 
by  the  Paris  ft  Mount  Pleasant  Railroad.  Paris  is  now  served  by  the  Paris  & 
Mount  Pleasant  Railroad,  the  Texas  Midland  Railroad,  running  frcmi  Paris  to 
Ennis,  and  a  branch  line  of  the  Texas  ft  Pacific,  the  Qulf,  Colorado  ft  Sautm 
Fe,  and  the  Frisco. 

Should  tJie  proposed  system  acquire  the  Paris  &  Mount  Pleasant  Railroad 
it  seems  to  me  that  many  economies  could  be  elf^ed  by  reason  of  the  elimina- 
tion of  all  of  the  general  expenses  and  supervision  which  could  be  ef^ly 
handled  by  the  present  staff  of  the  Cotton  Belt  without  additional  cost.  The 
same  is  true  with  regard  to  the  maintenance  of  equipment.  The  shops  at  Paris, 
now  maintained  by  the  Pa^  ft  Mount  Pleasant,  could  be  discontinued  and  the 
work  done  better  and  cheaper  In  the  higher-grade  shops  of  the  Cotton  Belt  at 
Mount  Pleasant  and  Tyler.  It  would  seem  as  though  the  Paris  &  Mount 
Pleasant  could  be  operated  at  a  very  materially  reduced  cost.  However,  at 
the  present  time  the  road  is  being  operated  efilciently  and  as  economically  as 
Is  possible  under  present  conditions,  all  of  which  will  be  riiown  by  the  exhibits 
presented  by  Mr.  Brantley,  the  auditor. 

The  Paris  &  Mount  Pleasant  Railroad  is  financially  weak,  is  in  the  hands 
•Of  a  receiver,  and  at  a  great  disadvantage  because  of  this.  It  has  been  unable 
to  make  needed  capital  investments.  These  Investments  woald  hare  enabled 
it  to  secure  additional  traffic.  It  has  lost  many  industries  on  account  of  its 
inability  to  finance  the  necessary  Improvements  to  secure  them,  and  has  lost 
some  of  these  industries  because  of  the  fact  that  the  owners  of  these  properties 
were  In  doubt  as  to  the  ablUty  of  the  Paris  ft  Moont  Pleasant  Railroad  to 
permanently  continue  operations.  All  of  these  difficulties  would  be  overcome 
If  this  road  was  included  in  the  Loree  group,  which  would  certainly  be  a 
strong  system  as  to  which  the  public  would  have  assurance  of  permanent 
adequate  transportation  service  capable  of  holding^  its  own  against  all  the 
other  large  systems  formed  and  being  formed  in  this  Southwestern  territory. 

As  illustrating  some  of  the  losses  sustained  on  account  of  the  weak  financial 
condition  of  the  road,  I  submit  the  following: 

Two  or  three  years  ago  while  an  oil  refinery  was  seeking  a  location  in 
Paris,  every  effort  was  made  to  locate  this  refinery  on  the*  tracks  of  the  Paris 
ft  Mount  Pleasant  Railroad,  which  would  have  been  done  had  the  owners  of  the 
refinery  not  been  doubtful  of  the  continued  operation  of  this  road  and  its 
aMllty  to  provide  adequate  service  for  the  refinery,  which  was  therefore  located 
on  the  Santa  Fe  line  in  Paris  and  is  in  operation  to-day. 

Another  case:  While  there  are  a  few  sawmills  located  in  the  90,000  acr^ 
hardwood  timber  belt  along  this  road  we  have  never  been  able  to  induce 
operators'  of  large  sawmills  to  locate  on  this  line,  which  would  enable  the 
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owners  of  the  timber  to  dispose  of  it  and  get  this  very  fertile  land  in  cultiva- 
tion. The  mill  owners,  In  each  instance,  have  declined  to  undertake  the 
establishment  of  a  large  mill  for  the  reason  that  they  do  not  feel  sure  that 
tliis  road  would  ecmthme  to  be  in  operation  long  enough  for  tiiem  to  get 
out  a  reasonable  cut,  and  for  the  further  fact  that  this  road  is  unable  to 
stand  the  expense  of  building  the  necessary  spurs  and  extensions,  which  would 
greatly  induce  the  location  of  such  enterprises.  However,  had  a  strong  system 
been  in  ccmtrol  of  this  road  doubtless  more  of  the  land  along  It  would  have 
been  cleared  of  its  timber,  yielding  continued  rerenne  to  seller  and  carrier. 
At  the  present  time  trees  valuable  for  lumber  are  being  poisoned  and  burned 
in  order  that  the  land  may  be  cleared  for  cultivation,  tliis  due  to  the  lack  of 
transportation  and  also  fiom  the  h  gh  transportation  cost  from  the  Paris  & 
Ifonnt  Pleasant  Railroad  points  to  mills,  occasioned  In  part  by  two  line 
hauls.  Thus  timber,  which  is  badly  needed  in  other  parts  of  the  country.  Is 
being  destroyed,  much  against  the  public  interest. 

Another  case:  The  Gulf  Refining  Co.  has  recently  authorized  the  bu  Iding 
of  a  nsw  distribution  station  at  Paris  which  will  probably  cost  $100,000. 
Negotiations  haTe  been  carried  on  by  this  road  to  secure  this  industry  on 
Its  switch  tracks  but  we  have  been  unsuccessful  and  the  industry  has  located 
on  the  Santa  Fe  tradn  in  Paris.  I  understand  that  one  of  the  uflicials  of 
the  Oulf  Go.  many  times  asked  tlie  question  about  the  continued  operation 
of  the  Paris  &  Mount  Pleasant  Railroad,  and  I  believe  that  the  reason  for 
the  location  of  this  industry  on  tracks  other  than  the  Paris  &  Mount  Pleasant 
was  because  of  the  doubt  in  the  minds  of  the  Gulf  Co.'s  officials  of  the 
llnancial  strength  and  the  continued  operation  of  this  road. 

Another  case:  Recently,  while  soliciting  a  large  shipment  of  cottonseed  oH 
moving  out  of  Paris  to  New  Orleans,  our  representattfe  was  informed  that 
our  line  would  not  be  favored  with  this  shipment  as  we  were  in  receivership, 
weak  financially,  and  the  shipment  was  so  valuable  that  should  it  be  damaged 
or  destroyed  by  us  the  shipper  had  doubts  as  to  his  ability  to  collect  his 
^f^im^gBS. 

Owing  to  its  limited  financial  power  this  road  has  for  many  years  been 
t»revented  from  extending  its  switch-track  facilities,  so  that  it  might  serve 
many  of  the  larger  industries^  and  has  thus  been  deprived  of  much  trafilc 
whidi  it  would  otherwise  have  enjoyed.  By  the  expenditure  of  a  reasonaUe 
sum  we  could  build  a  switch  track  which  would  serve  four  of  the  largest 
industries  in  Paris.  By  another  reasonable  expenditure  the  track  could  be 
extended  from  the  southwest  part  of  Paris,  where  this  road  enters  the  town, 
to  a  point  within  three  blocks  of  the  heart  of  the  business  district,  maUnf 
available  many  valuable  industrial  locations.  This  same  condition  exists  to  a 
more  or  less  extent  at  all  stations  on  this  line — a  condition  which  could  be 
cured  by  reasonable  and  necessary  investment  of  capital  which  this  road  is 
DOW  unable  to  make^  but  wlilch  ooold  and  no  dooht  would  be  made  If  this  line 
was  included  in  the  proposed  group. 

Another  great  disadvantage  is  illustrated  by  a  large  flour  and  feed  mill  located 
at  Paris  which  handles  a  large  tonnage  of  grain  and  feed.  This  mill  now 
operates  from  grain  secured  'from  points  of  origin  on  the  Missouri  Pacific 
system,  hence  the  Tans  4  Pacific  Railway  enjoys  practically  all  of  the  mill's 
business.  For  many  years  this  mill  has  endeavored  to  have  transit  privileges 
established  for  its  use,  so  that  grain  purchased  at  Kansas  City  might  move 
▼la  the  Kansas  Gity  Southern  to  Texarkana,  the  Cotton  Belt  to  Mount  Pleasant 
and  the  Paris  &  Mount  Pleasant  to  Paris,  there  milled  and  the  product  re- 
shipped  to  points  in  Texas.  The  Kansas  City  Southern  and  Cotton  Bolt  have 
so  far  failed  or  refused  to  establish  this  privilege  and  hence  this  mill  is  forced 
to  confine  Its  purchases  largely  to  Missouri  Pacific  points  of  origin  and  sales. 
Should  the  consolidation  here  applied  for  be  granted  and  the  Paris  &  Mount 
Pleasant  Railroad  be  included  and  this  reasonable  transit  arrangement  carried 
into  effect,  not  less  than  200  carloads  per  annum  of  grain  and  grain  products 
In  and  out  of  Paris  may  be  safely  depended  on  as  additional  traffic.  Thus 
the  mlirs  territory  would  be  extended  and  the  bUBlmoss  enlarfed,  which  would 
certainly  be  in  the  public  Interest.        t  . 

During  1825  the  farmers  around  Bogata  on  this  line  produced  many  carloads 
Of  potatoes,  -onions,  watermelons,  and  like  crops.  They  were  unable  to  find  a 
market  for  them  and  the  crops  rotted,  in  the  field.  Th^  appealed  to  the 
railroad  for  help  but  as  we  had  no  agricultural  department  to  assist  in 
marketing,  no  cars  nor  other  facilities  for  handling  this  character  of  traffic; 
we  were  unable  to  aid  them,  thereby  losing  approximately  150  carload  ship- 
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ments  and  the  revenue  therefrom.   Had  this  road  been  able  to  maintain  an 

agricultural  department  which  would  have  aided  in  marketing  these  products, 
it  could  have  given  these  farmers  material  help  in  saving  their  crops,  and 
would  certainly  have  been  in  the  public  interest  as  it  would  be  done  if  this 
road  was  included  in  the  proposed  group. 

If  tlie  consolidation  or  merger  or  control  by  stock  purchase  of  the  Kansas 
City  Southern,  Missouri,  Kansas  &  Texas  and  the  St.  Louis  &  Southwestern 
Railways,  being  here  considered  should  be  approved  by  the  commission,  it  is 
my  opinion  that  in  the  public  interest,  suitable  provisions  should  be  made 
for  the  acquisition  of  tlie  short  or  weak  lines  connecting  with  the  applicant 
lines.  Particularly  should  the  Purls  &  Mount  Pleasant  Railroad  Co.  be  in- 
cluded, as  its  earning  power,  as  shown  by  its  income  account  statement  and 
financial  report,  shows  conclusively  that  it  can  earn  its  way,  and  would  not  be 
a  burden  on  the  Cotton  Belt  or  any  other  line  in  the  proposed  system,  but  on 
the  contrary  would  be  amply  able  to  maintain  itself  and  it  would  certainly  be 
greatly  in  the  public  interest  to  have  the  Paris  &  Mount  Pleasant  included  in 
the  proposed  group,  thereby  giving  it  the  benefit  of  a  strong  financial  standing, 
the  service  and  other  great  advantages  which  it  does  not  now  enjoy. 

Should  the  Paris  &  Mount  Pleasant  not  be  Included  in  the  proposed  group 
and  the  management  should  see  fit  to  divert  the  Paris  traflic  from  the  Cotton 
Belt  to  the  Katy  and  move  this  traflic  into  Paris  from  Greenville  over  the 
Texas  Midland,  that  principally  refers  to  traffic  out  of  St.  Louis  or  from 
Dallas,  it  would  destroy  the  Paris  &  Mount  Pleasant  Just  as  It  did  In  1917» 
1918,  and  1919,  and  would  result  in  the  abandonment  of  the  line,  which  would 
be  very  disastrous  not  only  to  the  people  living  immediately  adjacent  to  the 
'  Paris  &  Mount  Pleasant  but  extremely  adverse  to  the  general  public  interest. 

Since  passage  of  the  transportation  act,  incorporating  the  purpose  and 
policy  of  Congress  to  not  only  permit  but  certainly  bring  about  the  consolidation 
of  all  the  railroads  into  a  limited  number  of  systems,  the  Paris  &  Mount 
Pleasant,  like  other  short-line  railroads,  has  had  to  abandon  any  plan  for  exten- 
sion or  expansion,  because  capital  can  not  be  induced  to  invest  in  such  prop- 
erty, for  the  Tery  reason  that  combinations  sOch  a3  proposed  in  this  proceeding 
can  and  will  draw  to  their  own  powerful  systems  all  industries  and  can  and 
•  will  take  from  the  little  road  all  competitive  traffic.  The  Paris  &  Mount  Pleasant 
should  go  with  the  St.  Louis  &  Southwestern.  It  logically  and  undoubtedly 
belongs  with  Uiis  road.  As  t  have  already  pointed  out,  the  Paris  &  Mount 
Pleasant  can  not  hope  to  develop  its  traffic  possibilities  because  of  competition 
of  the  major  concerns  rapidly  combining  into  powerful  systems,  nor  can  it  ex- 
tend or  otherwise  protect  itself  against  such  a  situation.  The  very  fact  that 
the  large  systems  may  be  formed,  as  here  proposed  without  including  it, 
necessarily  alTocts  (he  flnaneial  Intogrlly  of  the  road;  and  without  it  is  grouped 
in  one  of  such  systems  I  can  not  but  conclude  that  it  would  eventually  dry 
up,  although  it  is  now  making  a  good  showing  as  to  earning  power. 

Q.  Well,  Mr.  Wortham,  something  has  been  said  with  regard  to  the  difference 
in  wages  or  difference  in  operating  the  short-line  railroads  itnd  trunk-line  rail- 
roads.  You  admit,  I  imagine,  that  there  is  a  difference  in  wages,— -A.  There  is. 

Q.  Will  you  give  us  your  judgment,  best  judgment,  as  to  what  is  the  differ- 
ence in  the  wages — the  wage  scale  on  your  road,  and  on  trunk  lines  with  which 
It  connects? — A.  My  investigation  shows  that  the  difference  in  the  wages  paid 
by  our  road  and  the  standard  rate  of  pay  Is  between  15  and  20  per  cent.  I 
should  say  in  our  particular  case,  20  per  cent  would  be  ample! 

Q.  Twenty  per  cent  difference.   Without  going  into  details,  unless  you  feel 
that  you  ought  to  do  so,  are  you  able  to  state  ndielher  or  not  this  difference  in^ 
operating  cost  is  offset  In  othei;  ways? — A..1U  the  property  should  be  operated^ 
by  the  Cotton  Belt? 

Q.  Yes. — ^A.  Not  only  offset,  but  there  would  be  a  great  saving  to  the  Cotton 

Q.  Do  j'oii  mind  stating  in  what  particulars? — A.  Well,  to  be  exact,  take  our 
property  for  instance.  We  estimate  that  the  wages  affected  by  this  difference 
is  approximately  $60,000  per  year,  and  if  the  wages  were  increased  20  per  cent. 
It  would  be  an  increase  of  only  $12,000.  The  Ciaidilg  the  Cotton  Mt  woulil 
Mke  to  ofBset  that  would  be  a  saving  in  the  shop,;Whidi  now  oosts  us  aroulid — 
this  is  approximate,  of  course — about  $7,000. 

Q.  What  do  you  mean,  $7,U00  a  year? — ^A.  Yes;  to  operate  our  repair  8lioi)S, 
they  could  probably  do  that  in  their  efficient  shops  for  half  that  much,  or'  at 
least  a  saving  of  |3,O0O.  They  would  save  all  of  the  terminal  expense  at  Mt. 
Pleasant  because  they  have  adequate  facilities,  which  would  be  a-.saTlng.of 
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^,000,  and  that  Is  the  expense  of  the  statiou  oi)eratious  there  and  terminal 
expense,  which  they  would  not  have  if  they  were  operating  the  property.  In 
other  words,  in  addition  to  the  difference  in  wages,  there  Is  a  dear  Bpivlng 
to  them  of  l>etweeu  $12,000  and  $15,000.  in  my  opinion.  > 

Q.  Would  there  be  any  difference  in  tlie  matter  of  per  diemT^A.  I  am  not 
taking  tliat  into  consideration.  Onr  per  diem  last  year  ran  something  oyer 
^17,000,  if  I  remember  correctly. 

Q.  You  don't  Icuow  wiiat  that  difference  is? — A.  I  don't  know  wliat  that  dif- 
ference would  be.  I  will  say  in  fairness,  however,  that  there  would  be  an  in- 
4»«fi»e  probably  In  their  taxes,  but  I  take  it  the  per  diem  increase  wopld 
oflfset  fhc  tnxcs. 

Q.  Mr.  Wortliam,  your  line  has  been  fliiaily  valued  by  the  commission  for  rate- 
making  purposes?— A.  It  has.  '  f 

Q.  Are  you  familiar  with  the  statement  made  on  the  finding  of  the  commis- 
sion in  the  order  in  your  case  as  of  July  14,  1KS4,  reported  in  84  I.aa  309^ 
A.  that  is  the  valuation?  .  : 

Q.  Yes.— A.  Yes,  sir,  I  am,  $213,000-—  ' 

Q.  (Interropting).  Nei?er  mind,  I  am  not  asldng  yon  to  state  that.  Has  there 
been  any  differ(^n(e  in  the  items  listed  there  between  the  date  of  that  order 
and  the  present  time?  In  otlier  words,  the  order  gives  the  location  and  general 
description  of  your  property,  traffic  connections,  pliysical  conditions,  pliysical 
conditions  affecting  construction,  economic  conditions  rating  to  trnfllc  and 
corporate  history.   Has  there  been  any  change?— A.  Practically  none. 

Hie  Ghaibmak.  Let  us  assume  that  there  are  50,000  miles,  ap- 
proximately, of  weak  lines  in  the  United  States.  Let  us  assuMe 
that  something  has  to  be  done  to  relieve  them  or  Uiey  quit  and  go  on 
the  jvaok  pile  and  transportation  over  them  would  be  then  dis- 
continued. The  question  is  whether  or  not  the  passage  of  an  act 
of  this  character  will  relieve  those  lines  and  enable  them  to  be 
absorbed  and  taken  into  the  larger  system;  and,  if  not,  what  is.  the 
remedy  ? 

Senator  Mayfield.  Before  you  get  away  fnmi  .that,  I  want  to  ask 
this  question  in  connection  with  it,  Mr.  Cain. 

Is  not  the  great  thought  underlying  the  whole  question  of  railroad 
consolidation  to  take  care  of  these  weak  or  short  lines? 

Mr.  Gain.  Undoubtedly  that  is  true,  Senator,  and  it  has  been  true 
for  

Senator  Mayfield.  Thai  is  the  history  of  it? 

Mr.  Cain.  Yes,  sir.  The  weak-line  problem  became  acute  when  the 
roads  were  taken  over  for  the  first  time  in  the  history  of  this  country 
as  a  unified  system.  It  was  then  insisted  that  tliey  were  weak  and 
that  the  Government  ouglit  not  to  take  them  over. 

Senator  Matfieij).  To  permit  the  great,  strong,  large,  healthy  rail- 
road to  consolidate  without  taking  care  of  the  weak  lines,  would  not 
that  have  the  same  effect  as  the  Government's  taking  over  the  carriers 
during  the  war  and  leaving  out  the  short  lines  ? 
'  Bfr.  Cain.  I  think  it  would;  and  I  was  just  about  to  come  to  this 
suggestion,  that  if  members  of  the  committee  bre  of  the  same  opinion 
that  Congress  has  been  for  the  past  years,  in  otiier  words,  if  the 
importance  of  these  weak  lines  is  recognized  and  the  members  of  this 
committee  agree  that  they  must  be  taken  care  of,  then  it  would  be 
unnecessary  lor  me  to  proceed  any  further  as  to  the  importance  of 
the  weak  roads  and  the  need  for  remedial  legislation. 

The  Cit AIRMAN.  Otherwise,  the  policy  of  consolidation  is  futile; 
it  would  be  nugatory. 

Wliat  we  are  interested  in  is  to  see  wherein  this  bill  fails  to  take 

care  of  them. 

Senator  Mayfield.  You  want  to  be  absolutely  sure,  because  that 
was  the  great  argument  put  f  ortli  in  behalf  of  the  trai^portation  act 
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of  1920;  but  what  the  little  railroads  have  got  out  of  that  you  can 
put  under  your  thumb-nail. 

Senator  Fess.  I  think,  Mr.  Chairman,  that  no  one  has  ever  stated? 
the  situation  more  clearly  than  Senator  Cummins  when  he  put  his 
alternative — "  the  short  lines  are  not  going  to  be  abandoned,  because 
the  public  won't  permit  it."  , 

Senator  Mayfield.  Are  they  going  to  get  any  help  ? 

Senator  Fess.  If  we  do  not  find  tlie  solution  Ijy  consolidation,  then 
it  means  Government  ownership*  It  strikes  me  that  that  is  the, 
alternative.  : 

Senator  Smith.  What  provision  in  this  bill  have  you  made  to 
force,  in  the  process  of  consolidation,  a  percentage  or  a  part  of  the 
weak  lines  in  each  consolidated  project  so  that  you  can  take  care  of 
the  situation  t  ' 

Senator  Fess.  We  give  to  the  Interstate  Commerce  Commissioia 
the  power  to  do  that — to  say  that  unless  you  include  this  line  there 
ii  no  consolidation."  Of  course  we  do  not  make  compulsory  con- 
solidation.  If  they  say  they  will  not  take  it  in,  then  me  penalty  » 
that  no  consolidation  will  follow. 

Senator  Mayfield.  The  result  will  be  that  we  will  have  15  or  1(> 
or  17  districts  of  large  consolidated  railroads  and  then^have  the  short 
line  still  on  our  hands.  ... 

Senator  Smith.  That  is  exactly  what  you  will  have;  and  not  only 
that,  but  we  incorporated  in  that  wonderful  piece  of  legislation, 
known  as  the  Esch-Cummins  Bill,  that  they  were  given  plenary* 
power  to  determine  whether  a  new  road  wa^  needed  or  an  additional 
road  was  needed,  and  they  would  issue  a  certificate  of  convenience  and 
necessity.  I  have  a  case  right  in  my  State  right  now  that  smells 
to  heaven. 

Senator  Sackett.  Mr.  Cain  has  studied  this  matter  and  he  can 
tell  us,  if  he  will,  wherein  this  bill  fails  to  take  care  of  that  line. 
That  is  the  point  that  we  are  interested  in. 

Mr.  Cain.  Senators,  this  bill  of  course  does  not  completely  take 
care  of  the  weak  railroads.  I  do  not  believe  that  it  is  practicable 
or  possible  at  the  present  time  to  do  that.  We  must  bear  in  mind 
that  this  is  a  tremendous  problem,  and  at  the  bottom  of  it  is  finance* 
You  have  got  to  reckon  with  the  financial  interests  of  this  country 
as  well  as  those  who  are  in  charge  of  the  railroads.  

Senator  Smith.  Will  you  not  have  a  tremendous  amount  of  money 
in  the  recapture  fund?  Have  you  not  got  a  reserve  fund  piled  up 
that  you  can  tap  ? 

Mr.  Cain.  It  has  not  piled  very  high;  and  if  it  were  higher  than 
this  Capitol  we  could  not  touch  it,  because  none  of  us  are  able  to* 
qualify. 

Senator  Smith.  That  is  the  point  that  I  am  making  right  now,, 
and  I  want  you  to  get  down  to  the  facts  here  and  sliow  us  wherein 
this  bill  fails  to  do  what  we  loudly  proclaimed  we  were  doing  in  Uie 
Esch-Cummins  Act— take  care  of  the  weak  roads. 

Mr.  Gain.  You  remember,  Senator,  and  I  am  sure  you  are  in  com- 
plete accord  with  the  idea  of  Senator  Cummins,  of  incorporating 
something  in  the  law  that  would  induce  the  larger  lines  when  they 
did  consolidate  to  take  in  the  short-line  railroads.  We  cannot  have 
compulsory  consolidations.   I  think  we  all  must  agree  to  that. 
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Senator  Matfield.  We  can  have  something  else  that  will  naake  the 
big  railroads  take  the  "  blue  John  "  along  with  the  cream.  You  are, 
from  Texas  and  you  know  what  that  expression  means. 

Mr.  Cain.  Yes,  I  do,  Senator.  , ,  .   .  i  iwu 

Senator  Mayfield.  I  do  not  want  them  to  be  able  to  take  all  the 
cream  and  then  leave  the  "  blue  John  "  out  I  want  them  to  take 
the  bad  along  with  the  good.  ,     ■,  x 

Mr.  Cain.  I  think,  Senator,  that  that  must  be  done  are  to 

escape  the  consequences  of  the  competition  on  the  one  hand  with 
the  great  giant  systems  that  are  being  formed  and,  on  the  other 
hand,  with  the  tremendous  transportation  agency  that  is  bemg  bUUt 
up  in  tliis  country  through  automobile  competition. 

Senator  Sackett.  What  do  you  suggest  f        ^  ^ 

Mr.  Cain.  I  am  in  favor  of  the  adoption  of  this  bill  with  some 
little  changes  that  I  want  to  suggest  to  the  committee. 

I  fro,  first,  to  section  202  of  the  proposed  bilL 

May  I  inquire  whether  you  have  the  bill  that  was  prepared  by 
the  committee  of  the  railroad  assodationf  Are  you  using  that, 
Mr.  Chairman,  or  are  vou  using  Senator  Fess's  bill? 

The  CHAHiifAiy.  I  think  the  one  we  are  using  is  the  one  prepared 
by  the  committee.  We  had  it  printed. 

Senator  Smith.  This  is  the  Fess  bill  of  December  6. 

Mr,  Caik.  I  have  the  one  proposed  by  the  law  committee  of  the 
railroad*  association  iin  which  the  Fess  bill  is  printed  along  with 
their  suggested  changes.  The  only  thing  is  that  the  pages  wiU  not 
be  the  samiB.  That  is  the  reason  I  was  asking  that  question. 

The  Chairman.  We  can  hunt  it  up.       .    ,    ^  ,  ^ 

Mr.  Cain,  deferring  to  section  202,  that  is  the  first  section  I  want 

to  discuss.  ,  .    ,      ,        T  1 

There  has  been  proposed,  and  it  has  been  discussed  very  ex- 
haustively before  the  House  committee,  a  change  m  section  202, 
that  is,  in  the  House  it  hns  been  proposed  to  substitute  the  speafic 
declaration  of  policy  that  might  be  termed  the  preamble  to  the  Fess 
bill  with  a  mere  authorization  called  "  authority  for  unification.  ^  > 
Senator  Fess.  That  is  the  proposal  we  are  going  on  now. .  It  is- 

not  in  this  bill.  '  .       ..        \     3  j 

The  Chairman.  Ought  we  not  to  have  it  direct  and  specifie  and 
as  nearly  a  mandate  as  we  can  posmbly  put  in  language  f  Congren 
can  not  make  these  consolidations,  but  it  ought  to  1)6  an  announced 
policy  stated  in  such  direct  terms  that  the  Interstate  Commerce  Com- 
mission must  follow  it.  As  to  whether  or  not  it  is  mtended  to  fol- 
low that  up  by  conferring  the  power  of  emment  domain  to  enable 
them  to  take  hold  of  a  weak  Ime  if  they  refuse  to  oonsohdate,  or 
just  how  far  we  are  going  in  that,  is  a  different  question. 

Senator  Smptb.  £  it  your  idea,  Mr.  Churman,  that  wherever 
consolidation  is  proposed  within  a  given  territory  it  shall  be  manda- 
tory upon  them  to  take  in  contiguous  weak  lines  that  lie  within  that 

territory?  '  ,  j  j. 

The  Chairman.  I  do  not  think  you  can  make  it  mandatory. > 

Senator  Mayfield.  They  will  never  do  it,  then. 

The  Chairman.  I  do  not  think  you  can  do  that.  ;  ^  • 

Mr.  Cain.  Mr.  Chairman,  the  proposal  of  the  railway  association 

as  set  forth  in  the  Parker  bill  of  the  House  does  not  contain  a  spedfic 

declaration  of  policy.  I  think  that  is  a  mistake.  If  consolidation 
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is  the  policy  of  this  Government,  the  Congress  shoidd  say  so.  Con- 
gress should  declare  it  to  be  a  policy  so  that  the  commission  would 
not  sit  back  in  a  judicial  attitude,  but  would  imderstand  that  it  must 
do  all  it  consistently  can  in  its  place  as  an  agency  of  Congress  to 
bring  about  the  accomplishment  of  that  policy.  ,  .  ;  .  t  ; 
The  Chairman  (reading) :  '  . 

It  is  hereby  declared  to  be  the  policy  of  Congress  in  order  that  an  adequate 

and  efficient  transiwrtation  service  may  be  retained.  |  •       .  f  '  = 

Do  you  want  to  make  any  changes  in  that?  ;  ^ 

Senator  Fess.  We  have  abandoned  that  idea  in  the  bill. 

Senator  Dill.  Have  you  abandoned  this  expression:  '^Preserve 
effective  competition  and  abolish  wasteful  competition"?  I  notice 
that  is  in  this  declaration. 

Senator  Fess.  The  only  thing  we  have  abandoned,  Senator,  is  the 
utterance  of  a  declaration  that  it  is  the  policy  of  the  Government  to 
establish  consolidation.  I  thought  we  ought  to  hold  that,  but  they 
abandoned  it  in  the  House  earlier,  and  when  I  introduced  the  modi- 
fied bill  I  introduced  the  bill  with  that  out. 

Senator  Smith.  You  say  the  House  abandoned  the  idea  of  con- 
solidationf  ■  v     r  ,  ,.a 

.  Senator  Fess.  No;  the  declaration  of  policy.  .    •     /  . ,,1  j 

Senator  Sboth.  That  amounts  to  the  same  thing,    i ;   -    r    ( ^ 

Mr.  Caik.  If  you  will  permit  me,  I  should  like  to  ^ive  you  the 
benefit  of  my  views  with  regard  to  the  proposed  change  m  tiiei  House. 
80  that  jou  may  .have  it  before  you  for  whatever  it  is  worth, -eithen 
now  or  m  conference,  if  it  goes  to  conference.  ji  ;[ 

Section  202  as  proposef-and  I  suppose  that  is  what  you  have 
reference  to,  Senat9r  Fess^reads  as  follows;  it  is  headed  ^ Authority 
for  unifications." .' V  oj'      .»..../     -  r  -  '  i  <  sr^  imfi', 

The  anHlcatlon,  through  any  method  or  procedure  provided  for  in'  this  title^' 

of  carriers  or  property  of  carriers,  is  hereby  authorized,  and  the  commissiomi 
slinll  carry  out  the  provisions  of  this  title  in  sucli  manner  as  in  its  opinion 
will  protect  the  public  interest,  prt^cr^e  necessary  wealc  or  short  lines,  prevent 
any  undue  lessening  of  existing  carrier  competitiott  in  sendee  In  cases  luliete 
such  competition  is  doomed  by  it  essential  to  the  public  interest,  and  taring 
about  ultimately  the  establishment  of  a  number  of  strong,  efficient,  and  weU- 
balauced  systems  calculated  to  facilitate  simplified  and  more  effecUve  regula- 
titm,  to  promote  economy,  to  afford  better  sendee^  to  maintain  as  fat  as  practi- 
cable the  existing  routes  and  channels  of  trade  and  commerce,  to  eliminate 
unnecessary  duplications  and  wasteful  competition,  and  to  provide  the  adtan- 
tages  of  competition  between  the  systems  so  established. 

Senator  Smith.  Have  you  read  there  what  is  proposed  in  the 

present  bill? 

Mr.  Cain.  Yes.   That  is  what  seems  to  he  proposed  here  and  in 

the  House. 

I  criticize  some  phases  of  that  declaration.  In  the  first  place,  I 
say  that  we  prefer  very  much  a  specific  declaration  of  policy.  Of 
course,  that  will  be  interpreted  to  be  a  declaration  of  policy,  perhaps, 
and  therefore  it  is  not  so  important  except  that  it  looks  like  we  are 
retreating.  It  loolts  like  we  are  backing  away  from  the  position  the 
Congress  has  heretofore  taken  or  the  committees  have  heretofore 
taken  when  we  abandon  a  specific  declaration  of  policy,  because  it  is 
in  every  bill  that  has  bden  introduced  since  the  first  bill  after  the 
passage  of  the  transportation  act  of  1920.    '       ^  ^  ^  •    ^     .  '  ^ 
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Senator  Sackett.  That  does  declare  a  policy,  though. 
Mr.  Gain.  Yes,  sir.   But  I  tliink  the  reasons  for  the  declaration  of 
policy  are  not  stated  as  they  ou^ht  to  be. 

'  I  prefer  that  the  preface  to  tnose  various  factors  should  be  some- 
thing of  this  character  '      »  ,  . 

In  order  that  adequate  and  efficient  railroad  transDortation  may  be  main- 
tained in  the  United  States— 

That  is  the  first  statement  in  Senator  Fess's  bill— 
the  miillcatioii,  timragh  any  method  or  procedure  provided  for  in  this  title. 

Following  the  phrases  that,  are  set  forth  in  this  unification  in  the 
Houw  bill.  But  I  criticize  these  features  of  this  declaration : 

And  the  commission  shall  carry  out  the  provisions  of  this  title  in  such  maooer 
as  In  Ita  opinion  itlll  protect  the  public  interest 

I  do  not  like  the  words  "protect  the  public  interest."  I  think 
that  carries  with  it  the  inn)lication  that  if  the  public  interest  is  not 
injured  or  is  not  attacked  in  some  way,  then  the  commission  would 
have  to  permit  authorization,  if  that  was  the  only  point  that  it  was 
taking  into  consideration. 

^  Senator  DiUi.  Is  there  anything  in  the  law  that  meets  our  situa- 
tion in  the  Northwest  now,  where  the  Great  Northern  and  the 
Northern  Pacific  want  to  ccmibine  and  their  combination,  of  course, 
means  a  tremendous  advantage  as  agidnst  the  Milwaukee!  You 
»y,  "  Protect  the  public  interest.''  lliere  is  a  railroad  interest  to 
be  protected.  I  do  not  represent  the  Milwaukee;  I  do  not  want  to 
be  misunderstood  about  that,  but  that  kind  of  a  situation  may  arise 
in  the  Southwest  where  two  great  ccmipeting  lines  want  to  combine 
and  their  combination  means  a  tremendous  advantage  over  the  other 
line,  and  the  commission  says,  "  We  do  not  know  what  to  do  about 
this."  They  seem  to  be  up  in  the  aif.  I  do  not  know  what  should 
be  done. 

Senator  Fess.  Mr.  Cain,  you  well  understand  that  the  phrase  **  pro- 
tect the  public"  means  that  the  consolidation  which  people  are 
afraid  might  get  into  a  trust  fund  and  take  advantage  of  the 
public  by  eliminating  competition,  means  that  what  we  do  must  be  in 
view  of  our  effort  to  protect  the  public. 

Mr.  Cain.  You  have  never  used  tliat  expression  in  any  of  the 
previous  instances  where  the  phrase  "public  interest"  has  been 
used.  You  say  "  in  the  public  interest "  or  "  compatible  with  the 
mbhc  interest,"  and  phrases  of  that  kind,  but  never  the  plirase 
^  protect  the  public  interest" 

I  can  omoeive  of  a  case  where,  if  I  were  sitting  on  the  bench  of 
the  commission  and  two  carriers  came  before  me  for  authority  to 
consolidate,  and  that  were  written  into  the  law,  and  the  carriers 
said,  "We  are  not  doing  any  harm  to  the  public  interest  at  all," 
I  would  be  compelled,  it  seems  to  me,  if  the  public  interest  was  not 
actually  in  jeopardy,  to  allow  that  unification.  «  . 

The  Chairman.  What  do  you  propose  in  its  placet 

Mr.  Cain.  I  think  this,  Mr.  Chairman,  that  the  question  of  public 
interest  is  so  broad  and  so  far-reaching,  and  yet  so  limited— it  may: 
be  the  general  public  interest,  it  may  be  the  public  interest  of  a 
locahty—that  I  have  proposed  to  change  this,  and  I  want  to  sub- 
mit to  you,  gentlemen,  the  form  of  declaration  which  I  think  might 
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well  be  substituted  for  the  one  in  this  bill,  and  I  will  do  it  right 
now,  although  there  are  other  features  of  the  declaration  that  I 
perhaps  ought  to  explain  to  you.  But  I  will  present  it  right  now. 
In  other  words,  I  think  that  the  policy  of  mere  protection  of  the 
public  interest  in  hazardous.  .  '  ■ 

I  would  suggest  a  substitute  of  this  kind:  .      >  - 

In  order  tlmt  adequate  and  efficient  railroad  transportation  may  be  main* 
tained  in  the  United  States— 

and  I  digress  here  to  say  that  the  Supreme  Court  of  the  United 
States  in  a  number  of  cases,  which  began  with  the  C.  B.  &  Q.  case, 
which  was  the  first  one  heard,  on  down  to  the  last  case  decided, 
has  reiterated  the  statement  that  the  purpose  of  the  transportation 
act  is  to  furnish  to  the  United  States  adequate  transportation,  a  trans- 
portation system,  to  use  the  language  of  the  Supreme  Court,  capable 
of  promptly  transporting  all  or  the  interstate  traffic  of  the  country. 
So  I  think  that  it  might  be  stated  that — 

In  order  that  adequate  and  efficient  railroad  transportation  may  be  main- 
tained in  the  United  States,  the  unification,  through  any  metliod  or  porcedure 
proTided  for  In  this  title,  of  carriers  or  property  of  carriers,  is  hereby  aathor- 
ued,  and  the  commission  shall  carry  out  the  provisions  of  this  title  in  sucli 
manner  as  in  its  opinion  will  prevent  any  undue  lessening  of  existing  carrier 
competition  in  service  where  such  competition  is  deemed  by  it  essential  to 
the  imbllc  Interest,  preserve  and  stabilise  necessary  weak  and/or  sbort  lines, 
and  bring  about  ultimately  the  establishment  of  a  number  of  strong,  efficient, 
and  well-balanced  systems,  calculated  to  afford  better  sevice,  to  promote 
economy,  to  facilitate  simplified  and  more  eftective  regulation,  to  eliminate 
lumeoessary  duplications  and  wastefol  competition,  having  due  rgeard  to 
the  advantages  of  competition  between  the  systems  so  established,  to  maintain 
as  far  as  practicable  the  existing  routes  and  chaimels  of  trade  and  commerce, 
and  to  otherwise  protect  and/or  promote  the  public  interest  as  it  may  be 
affected  by  the  unification  of  railroads  or  rallrdad  properties  as  provided 
for  in  this  title. 

Senator  Dill.  You  make  the  central  point  of  your  idea  that  it  is 
essential  to  the  public  ]ntei*est? 

Mr.  Cain.  Yes,  sir ;  and  to  promote  the  public  interest.  I  do  not 
think,  in  other  words,  that  carriers  should  oe  permitted  .to  cidine  up 
and  consolidate  unless  it  is  going  to  benefit  or  promote  the  public 
interest. 

The  reason  I  suggest  the  inserting  of  the  words  "  preserve  and 
stabilize  necessary  weak  and/or  short  lines,"  is  I  feel  that  the  word 
"  preserve  "  there  is  like  the  word  "  protect,"  it  merely  assumes  that 
if  a  short-line  railroad  or  weak-line  railroad  is  not  injured  hy  what- 
ever is  proposed,  therefore  the  commission  would  be  required  to 
grant  the  application.  . 

There  is  one  other  factor  or  principle  in  their  declaration  that  has 
been  challenged  by  Mr.  Fulbright  of  the  National  Industrial  Traf- 
fic League.  Where  the  expression  "  prevent  any  undue  lessening 
of  existing  carrier  competition  or  service"  is  used,  he  has  sug- 
gested the  substitution  of  the  word  "  substantial." 

I  think  that  would  be  disastrous.  I  think  if  you  insert  the  word 
or  substitute  the  word  ^  substantial "  lessening  of  existing  carrier 
competition  it  would  be  almost  impossible  for  any  two  carriers  that 
compete  at  aU  to  ever  consolidate.  '  I  think  the  phrase  undue  les- 
sening of  competition  "  is  all-sufficient;  and  in  that  connection  I 
waht  to  read  you  just  a  short  paragraph,  from  the  decision  of  the 
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commission  in  what  we  commonly  call  the  Loree  Consolidation  case. 

The  commission  says  in  its  opinion : 

Although  there  is  strong  competition  between  the  M.  K.  &  T.  and  the  Cotton 
Belt  on  traffic  moving  between  northern  Texas  and  St.  Louis  or  through  the 
8t  Louis  gateway,  and  also  strong  competition  between  the  M.  K.  &  T.  and 
the  Kansas  City  Southern  in  many  places,  the  testimony  shows  that  for  a 
large  portion  of  their  traffic  these  roads  are  not  competitors.  A  certain  amount 
of  interference  with  competition  is  involved  in  nearly  every  raiilroad  combina- 
tion tliat  nmy  be  formed,  but  if  this  interference  is  not  unduly  great,  if  effec- 
tive competition  is  preserved  at  iEOl  important  points,  and  particularly  if  the 
tendency  of  the  combination  is  to  increase  and  promote  other  competition  to 
compensate  for  that  destroyed  or  lessened,  the  combination  may  well  merit 
our  approval  if  it  is  otherwise  shown  to  be  in  the  public  interest. 

Then  it  goes  on  to  say  that  in  the  Nickel  Plate  Unification  case 
(105  I.  C.  C.  405),  the  commission  said  that  a  greater  amount  of 
actual  and  effective  competition  in  service  may  be  assured  by  a 
limited  number  of  well  articulated  systems  than  by  a  greater  number 
of  systems  less  complete.         -    v  . 

Senator  Fess.  You  think  "undue"  is  preferable? 

Mr.  Cain.  I  think  it  is  far  preferable.  I  think  "substantial" 
would  be  destructive. 

Senator  Fess.  I  think  that  was  the  idea  of  the  committee  from 
Mr.  Fulbright's  testimony.  :  ^ 

Mr.  Cain.  In  that  connection,  if  you  refer  to  Mr.  Fulbright's 
testimony  in  January,  1927,  he  made  a  very  strong  argument  in 
&Tor  of  the  use  of  Uie  word  ^undue."  Indeed,  it  was  inserted  at  his 
suggestion.  . 

the  time  is  short,  I  will  leave  that  section  with  the  suggestion 
of  the  amendment  I  have  proposed,  and  I  next  call  your  attention  to 
section  206.  We  will  hegin  at  line  18 : 

Such  carriers,  and  any  governor  so  notified,  or  any  reptesentatiYe  of  the 
State  derignated  by  him,  and  snbject  to  such  rules  as  the  commission  may 
prescribe,  nny  other  person  having  an  interest  shall  be  afforded  a  reasonable 
opportunity  to  be  hoard. 

As  you  know,  I  represent  an  association.  It  is  neither  a  natural 
nor  an  artificial  person.  The  use  of  the  words  "  other  person  "  there, 
which  is  the  only  expression  that  could  include  us,  seems  to  me  to  be 
too  limited.  I  suggest  the  substitution  for  the  two  words  "other 
person "  the  word  "  one,"  so  that  it  would  read  "  anyone  havine  an 
mterest  shall  be  afforded  a  reasonable  opportunity  to  be  heard.'^ 

That  would  authorize  a  chamber  of  commerce,  or  an  association, 
or  any  number  of  citizens  who  did  not  come  within  the  strict  mean- 
ing of  the  word  "  person  "  to  be  heard. 

Senator  Sackett.  The  question  is  whether  the  word  "person" 
comprises  an  association. 

Mr.  Cain.  An  association  or  an  unincorporated  organization. 

Senator  Fess.  You  think  the  word  "anyone"  is  broader  than 

any  other  person  "? 

Mr.  Cain.  I  think  the  word  "anyone**  would  include,  necessarily, 
any  unincorporated  association. 
Senator  B^ss.  The  committee  will  consider  it.  m;  < 

Mr.  Gaik.  In  connection  with  tliis  section  I  also  want  to  refer 
for  a  moment  to  a  suggestion  made  by  a  gentleman  who  appeared 
before  this  committee,  Mr.  Moore,  wno  is  general  counsel  of  the 
Loree  intere^  I  am  addressing  myself  still  to  section  206,  but  in 
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ocmnection  with  206  I  ask  the  committee  to  refer  also  to  section  207, 
on  page  12.  Beginning  at  line  23,  on  page  11,  I  will  read  that, 
because  I  can  express  it  in  connection  with  this  section  200,  and  i 
think  it  is  pertinent:  . 

The  carriers  and  the  commission  shoU  give  due  consideration  to  the  inclu- 
sion in  the  plan  of  short  and  of  weak  carriers  in  the  territory  involved ;  and  hi 
order  tliat  the  provisions  of  section  202  may  be  carried  out  the  commlMKm  IS 
directed  to  multe  and  have  available  fdr  its  use  a  study  <«  the  short  and  wenK 
carriers  

The  Chairman.  From  what  are  you  reading,  Mr.  C^l 

Mr.  Cain.  I  am  reading  from  the  proposed  bill  of  the  railway 

executives.  ' 

Senator  Fbss.  Section  207,  on  page  11,  beginning  with  ^ibsection  2. 

Mr.  Cain.  I  am  using  that  text,  Mr.  Chairman,  because  we  have 
a  very  complete  statement  made  by  Colonel  Thom.  He  and  I  do 
not  dmer,  except  in  some  minor  particulars,  as  I  am  trying  to  point 
out  Mr.  Moore  appeared  before  you  and,  in  reference  to  this  last 
section  that  .  I  read,  suggested  an  amendment  which  I  will  read  m 
order  that  you  may  have  it  before  you*  He  suggests  this  wording: 

The  carriers  and  the  commissioii  shaU  give  due  ciwwlderation  to  the  Inclusion 
in  the  lOan  of  short  and  of  wealt  carriers  in  the  territory  involved;  and  in 
order  that  the  provisions  of  section  202  may  he  carried  out,  the  commission 
may,  then  or  subsequently,  make  any  other  carrier  or  carriers  in  that  group 
or  region  parties  to  tlie  proceeding,  and,  after  hearing,  may  make  sndi.  orders, 
lehitlve  to  the  allocation  of  the  short  and/or  weak  lines  therein  as  the  pablU! 
Interest  may  require. 

I  think  I  know  why  Mr.  Moore  makes  that  suggested  amendment, 
to  the  committee.  In  the  hearing  of  the  Southwestern  Consolida- 
tion case^   o  ' 

Senator  Sackett.  Excuse  me.  Do  you  agree  with  that? 
Mr.  Gain.' I  agree  with  it,  Senator,  in  principle,  beca.use  there 
will  be  cases  such  as  this.  I  think  it  happened  in  the  case  to  which 
he  refers— the  consolidation  case  that  we  call  the  Southwestern  Con- 
solidation case.  You  may  recall  that  in  a  previous  hearing  I  di- 
rected  attention  of  the  committee  to  the  Fort  Smith  &  Western  as 
a  road  that  diould  have  been  taken  over  by  the  Kansas  City  South- 
em-St.  Louis  Southwestern  and  M.  K.  &  T.  consolidation,  or  pro- 
posed unification.  It  was  asserted,  in  reply  to  our  contention  that 
that  road  should  be  taken  in,  that  it  properly  belonged  to  the  Missouri 
Pacific  system.  Unfortunately,  the  Missouri  Pacific  system  had  al- 
most become  complete  before  anybody  awoke  to  the  fact  that  while 
it  was  forming  or  completing  such  a  combination,  some  other  short- 
line  railroads,  than  were  taken  over  by  it,  ought  to  be  taken  over. 

Permit  me  to  say,  gentlemen,  that  there  have  been  163  applica- 
tions for  consolidation  presented  to  the  commission  up  to  this  time,; 
and  with  exception.of  the  Southern  Pacific's  absorption  of  what  are 
commonly  called  the  Phelps-Dodge  lines,  the  El  Paso-Southwestcm. 
lines,  and  some  major  carriers  absorbed  by  the  Missouri  Pacific  sys- 
tem, all  those  one  hundred  and  sixty  and  odd  cases  where  author^y 
was  given  to  unify  were  short  roads.  I  think  that  is  very  helpful 
and  very  encoura^ng,  because  I  think  it  shows  there  is  a  disposition 
on  the  part  of  the  roads  proposing  to  consolidate  to  take  pver  .all  the, 
roads  that  they  think  they  can  use  to  advantage. 

I  think  they  are  like  you  and  me.   Unless  you  present  some  sort, 
of  indirect  inducement  or  the  pressure  of  self-interest  is  brought 
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into  it  somewhere,  they  will,  of  course,  take,  as  Senator  Mayfield 
suMests,  the  cream  and  leave  the  whey. 

Senator  Fsss.  It  is  true  that  there  has  not  been  any  great  major 
me^er  or  consolidation  under  the  present  law  ?  '  ^ 

Mr.  Caht.  None,  Senator. 

As  I  wjr,  the  most  important  consolidations  were  where  the  South- 
em  Pacific  was  permitted  to  acquire  the  Pheips-Dodge  lines,  and  the 
Missouri  Pacific  was  permitted  to  acquire  the  Qulf  Coast  linos  and 
the  I.  G.  N.,  which  arc  lines  of  some  magnitude. 

Senator  Dill.  Are  there  many  pen£ng  or  requested  by  the  big 
fcjstemsf  ' 

Mr.  Caik.  At  the  present  time  the  Chesapeake  A  Ohio  is  seeking 
to  have  approval  of  the  commission  to  acquire  the  Erie  and  the  other 
roads  known  as  the  Nickel  Plate  roads;  and  the  Great  Northern  and 
Northern  Pacific,  through  a  holding  company  called,  I  think,  the 
Great  Northern  Pacific  Co.,  are  seekm^  to  acauire  the  Great  North- 
ern and  Northern  Pacific.  Of  course,  they  will  automatically  acquire 
the  Burlington  if  that  is  done,  because  the  two  roads  own  97  per  cent 
of  the  stock  of  the  Burlington. 

The  New  York  Central  is  also  seeking  to  acquire,  or  consolidate, 
or  merge  the  Big  Four  and  the  other  roads  that  are  owned  by  it  so 
far  as  stock  is  concerned. 

The  Loree  application  has  not  been  refiled,  but  it  is  understood  they 
are  getting  ready  to  file  application  again. 

I  started  to  say  that  the  Missouri  Pacific  system  

Senator  Dill.  Before  you  leave  that,  do  these  applications  include 
the  short  or  weak  lines  in  their  irea? 

Mr.  Cain.  They  have  never,  in  a  single  instance^  where  they  have 
filed  applications,  proposed  to  take  in  any  short-line  railroads.  In 
the  Nickel  Plate  case  the  commission  rejected  the  application,  and 
said,  incidental  to  the  dedsion : 

But  the  importance  of  the  problem  of  the  short  linen  In  their  relntton  to 
this  Rulijtx't  cau  not  l)c  too  Htrongly  emphnsijiGd.  One  of  llio  chicC  ci'iticlHnis 
of  ihe  unlflcations  which  have  been  proposed  or  suggested  has  been  that  certain 
of  them  do  not  embrace  related  weak  lines,  although  the  union  of  the  weak 
with  the  strong  lines  is  one  of  the  ends  which  Congress  apparently  had  most 
definitely  in  mind.  When  these  unifications  are  beliig  considered  tlie  problem  of 
tlie  short  lines  whose  property  in  the  public  interest  should  be  included  in  the 
systems  proposed  can  not  be  overlooked  if  it  is  possible  to  include  them  upon 
reasonable  terms.  In  this  instance  little  or  no  consideration  was  given  to  the 
short-line  connections  of  the  lessor  companies  in  the  preparation  of  the  plan,  but 
on  the  contrary,  as  has  been  pointed  out,  it  is  proposed  to  leave  out  some  of  the 
weaker  units  of  the  Erie.  It  is  apparent  that  such  a  policy  nullifies  one  of  the 
intentions  of  Congress  in  enacting  this  legislation.  Every  applicant  should 
sssnme  the  burden  of  maldng  reasonable  provision  in  its  plan  for  the  possible 
Incorporation  of  every  connecting  short  line  now  in  operation  in  the  territory 
covered  or  to  be  covered  by  the  proposed  grouping  or  unification.  No  branch 
line  or  short  line  now  in  operation  within  the  territory  .in  question  should  be 
left  out  of  the  consideration  unless  by  affirmative  testimony  the  abandonment 
of  ofieratlini  oC  sudi  lias  or  Its  ominlDn  from  the  plan  has  been  Justified. 

Senator  Fbss.  From  what  are  you  reading? 
Mir.  Cain.  From  the  decision  of  tiie  commission  in  the  Nickel 
Plate  case. 

I  think  that  is  as  strong  as  this  law,  so  far. as  that  is  concerned,  but 
the  point  I  am  discussing  with  you  now  is  one  of  the  developments — 
I  will  not  call  it  a  wearaiess,  but  the  lack  of  sufficient  macninery  to 
enforce  what  the  commission  proposes  here. 
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Senator  Dill.  The  commission  rejected  that  application. 

Mr.  Cain.  The  commission  rejected  it,  but  not  upon  that  ground. 
That  was  incidental  to  the  decision.  '  .  i 

Senator  Fess.  That  comment  of  the  commission  is  in  keeping  with 
this  provision.  Whether  the  party  is  an  intervener  or  not,  the  c<mi- 
jnissi<m  can  deny  consolidation  unless  it  take  in  the  short  lines. 

The  CHATBif  AN.  Yes. 

•Mr.  Cain.  Coming  to  this  ]) reposition  of  Mr.  Moore^s  as  I  say, 
it  developed  in  the  bearing  of  the  Southwestern  case,  wher^  I  inter- 
vened—if  you  will  pardon  the  use  of  the  personal  pronoun — ^for 
the  American  Short  line  Railroad  Association  and  asserted  that  it 
was  the  duty  of  the  proponents  of  that  unification  or  unified  system 
to  bring  in  all  the  short  lines  that  connected  with  it,  in  order  that 
the  commission  might  determine  whether  or  not  a  conditional  order 
should  be  imposed.  The  suggestion  was  made  that  "here  is  a  road 
that  somebody  ought  to  take  care  of,  but  not  us.  It  ought  to  be  taken 
care  of  by  the  Missouri  Pacific  system." 

The  Mis.souri  Pacific  system  is  complete,  practically.  Mr.  Williams, 
who  has  appeared  before  you,  intimates  that  they  may  go  on  and 
take  some  other  short  line  roads,  but  he  said  in  a  previous  hearing  that 
it  was  practically  complete. 

There  is  no  way  in  which  the  commission  can  deal  with  the  Mis- 
souri Pacific  under  this  bill  or  any  other  bill  that  I  can  think  of,  but 
it  could  do  this.  The  commission  could  require  the  proponents  or  the 
applicants  to  make  parties  of  all  of  the  short  and  weak  railroads 
that  connect  with  its  proposed  system,  or  connect  with  its  proposed 
system  and  another  system  not  before  the  commission.  The  commis- 
sion can  then  bring  the  other  system,  using  the  Missouri  Pacific  as 
an  illustration,  before  it  for  the  purpose  of  making  an  order,  not 
going  any  further  than  saying  "  Here  is  an  orphan  that  we  leave  on 
your  doorstep,  or  that  we  think  should  go  into  your  household."  The 
commission  cnn  not  make  the  Missouri  Pacific  adopt  it  and  ||^ve  it 
its  name:  but  if  they  put  it  on  its  doorstep,  public  opinion  is  directed 
to  the  Missouri  Pacific  as  having  been  selected  by  the  commiraon 
•  as  the  parent  or  the  foster  parent  of  one  of  these  small  carriers. 
4uid  I  do  not  think  Uie  Missouri  Pacific  could  stand  the  prca^re  of 
public  opinion.  If  it  did,  the  commission,  having  allocated  it  to  the 
Missouri  Pacific  system,  could  use  every  power  that  it  has  under 
the  interstate  commerce  act  to  require  the  foster  parent  to  take  care 
•of  that  baby.  In  other  words,  it  could  enforce  divisions.  It  could 
•enforce  ihe  distribution  of  cars.  It  could  require  it  to  treat  it  just 
as  it  would  treat  a  member  of  its  own  household,  upon  the  theory 
that  Congress  has  directed  the  commission  to  give  them  sufficient  food 
for  all  the  family  that  it  makes  for  them,  and  the  commission  could 
■say  "  We  have  provided  that  food.  Now,  you  must  distribute  it." 

It  is  an  indirect  pressure  that  I  think  would  bring  about  the  ab- 
sorption of  a  road  of  that  kind.  I  think  it  might  be  a  serious  mis- 
take to  compel  the  Kansas  City  Southem  t6  take  a  road,  for  instance, 
that  ought  to  be  allocated  somewhere  else  in  the  public  interest. 

Senator  SACKETr.  Do  you  want  to  go  any  further  than  that  moral 
pressure?  Do  you  want  to  give  the  short  line  road  the  right  to  file 
JEL  petition  to  be  taken  in,  and  require  that  it  be  taken  in? 
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Mr.  Cain.  I  have  suggested  this  amendment  in  lieu  of  the  one  Mr. 
Moore  proposes  as  a  part  of  section  206,  or  at  the  end  of  section  206, 
which  refers  to  notice  to  the  parties.   I  will  read  the  last  of  that 

section: 

Such  carriers,  and  any  governor  so  notified,  or  any  representative  of  tlie 
Stnte  designated  by  liim,  and,  subject  to  such  rules  as  the  commission  majr 
prescribed,,  anyone  having  an  interest,  shail  be  afforded  a  reasonable  oppor- 
timity  to  be  heard. 

Then  I  add— 

Provided,  That  rules  prescribed  by  tlio  commission  may  authorize  any  inter- 
▼cyr  or  party  to  tlie  proceeding  to  move  the  commission  for  an  order  to  bring 
before  It  as  a  party  any  other  carrier  or  carriers  in  the  territory  involved  in 
the  plan;  and,  after  hearing,  the  commission  may  make  siidi  orders  telatlTe 
to  the  allocation  of  the  short  and/or  weak  Unes  made  parties  to  the  proceeding 
as  the  public  interest  may  require. 

Senator  Sackett.  That  does  not  go  very  far  toward  giving  them. 

any  power. 

Mr.  Cain.  I  think  they  have  the  power  now,  but  they  will  not 
exercise  it.  I  have  had  experiences  of  tliat  kind.  I  will  sav  to  you^ 
gentlemen,  that  after  conference  with  my  associates  I  addressed  a 
letter^  as  general  counsel  of  the  association,  to  the  commission,  re- 
questing it  to  adopt  procedure  such  as  this,  pointing  out  the  fact 
that  it  wad  important  in  the  public  interest  that  if  they  were  goinff 
to  pass  upon  the  question  as  to  whether  any  road  should  be  allocated 
to  a  particular  proposed  system,  that  the  roads  that  might  be  allo- 
cated be  before  it;  but  the  commission  declined  to  either  act  upon 
my  suggesti(m  of  making  rules  or  of  permitting  a  public  hearing 
on  the  question.  Thereiore,  it  seems  to  me  that  me  commission 
ought  to  be  impressed  with  the  importance  of  it.^  I  do  not  know 
whether  ther  hold  that  they  have  the  power  or  have  not  the  Dower. 
>  Senator  Sackett.  Suppose  you  put  that  language  in  the  bul.  It 
would  be  up  to  the  commission,  still,  to  make  rules. 

Mr.  Catn.  Yes;  it  would. 

Senator  Sackistt.  It  would  not  aid  the  thing  at  all  if  it  is  in  there 

now. 

Mr.  Cain.  I  think  you  have  to  give  them  very  broad  discretion.  • 

Senator  Sackett.  They  have  that  now.  Your  letter  shows  that 
they  could  do  it  if  they  agreed  with  your  point  of  view. 

Mr.  Cain.  I  think  that  that  is  preferable  to  the  one  Mr.  Moore  has 
suggested,  but,  as  I  say,  I  do  not  object  to  that.  I  would  rather 
have  that  than  nothing. 

Now  if  you  will  again  refer  for  a  moment  to  paragraph  4  of  sec- 
tion 207,  this  is  the  only  case  where  Colonel  Thom  and  I  perhaps 
differ  in  material  v^a.y.    Paragraph  4  of  section  207  reads : 

The  commission  may  from  time  to  time,  for  good  c.iuso  shown,  upon  peti- 
tion of  tlie  carrier  or  of  its  successor  in  interest,  which  under  the  plan  acquires 
the  proiierty  of  another  carrier,  make  .such  order  sniipleiiiental  to  anj  order 
issued  under  this  title  as  it  may  deem  necessary  or  appropriate. 

My  interpretation  of  thkt — and  I  think  it  is  correct-^  that  nobody 
except  a  carrier  that  had  been  authorized  to  acquire  another  car- 
rier could  reopen  a  oonsQlidation  case  for  the  purpose  of  a  supple- 
mental order.  .  ^ 

I  make  the  distinction  between  an  order  authorizing  the  acquisi- 
tion of  (Hie  carrier  by  another  carrier  and  a  supplemental  order  that 
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might  ultimately  authorize  the  acquisition  of  ^till  a  third  carriOT. 
Of  course,  the  reply  to  that  is  "but  the  carrier  ttiat  acquired^ 
property  is  the  one  to  say  whether  it  wants  to  acquire  other  proper^* 
I  think  that  if  that  is  to  be  changed  s6  that  you  are  to  leave  that 
paragraph  in  the  shape  it  is  written,  then  it  is  very  necessary  that 
these  small  and  weak  carriers  be  brought  into  the  hearing  in  some 
sort  of  shape,  because  !  know  of  cases  where  consolidati<m  or  uni- 
fication  has  occurred  and  nobody  knew  anything  about  it  except  the 
two  carriers  that  were  mterested.  Of  course,  they  publish  it,  but  pub- 
lication  in  a  State  in  some  obscure  paper  do«  not  caU  the  thing  to 

attention.  ^       .  .        tt  n  ii.  i.  ~» 

The  suggestion  wap  made  by  Commissioner  Hall  that  wc  were 
here  But  we  do  not  represent  all  these  roads.  There  are  roads 
that  are  very  unportant  to  the  public  that  we  do  not  represent.  All 
we  try  to  do  is  to  give  notice  to  our  member  lines,  swnewhere  near 
500  lines  out  of  600  or  TOO.  .  .  .  .  ' 

Senator  Fbss.  Do  you  approve  the  suggestion  of  Commissioner 
Hall,  when  he  suggest^  that  you  omit  all  of  line  13? 
Mr.  Cain.  Yes,  sir;  I  do.  .  j  «       •    n  :« 

Senator  Fbss.  Down  to  and  mcluding  the  word    carrier  in 

^^^r.^CAiN.  Yes,  sir;  I  suggest  that  that  be  eliminated,  so  as  to  read: 

The  commission  may  from  time  to  time,  for  good  cause  shown,  make  such 
order  supplemental  to  any  order  issued  under  this  title,  as  It  may  deem  necessary 
or  appropriate.  '  <  .   .  •  .  '  . 

Senator  Fbss.  That  was  his  suggestiop.    That  would  leave  it 

Mr  Cain.  Colonel  Thom,  of  course,  wants  to  be  heard  on  that. 
He  and  I,  as  I  ^ay,  do  not  agree  on  it,  but  I  thought  you  should 
have  the  benefit  of  my  views  about  it.      *  -  ' 

If  you  are  not  going  to  exclude  the  language  suggested  th^ce^ 
then  1  think  either  the  suggestion  of  Mr.  Moore  or  my  suggestion 
of  an  amendment  ought  to  bo  incorporated,  so  that  ^^^^^^J^^^ 
be  a  case  such  as  occurred  here  within  the  last  monfj.  The  Southem 
Pacific  bought  the  Texas  Midland  Railroad,  and  the  argument  was 
on  before  the  commission  and  heard  before  I  knew  about  it;  that 
i^,  before  I  knew  that  the  argument  was  to  be  heard  and  that  the 
commission  was  passing  upon  that  question.  So  that  it  might  occur 
that  the  public  mterest  would  be  jeopardized  if  there  is  not  some 
kind  of  procedure  that  will  bring  in  all  these  littie  railroads  that 
are  in  the  territory  involved. 

SenatOT  Fws.  Mr.  Cain,  that  is  <me  of  the  suggested  amendments 
that  is  open  for  consideration.  There  are  several  here  that  tiie  com- 
mittee  has  not  taken  up. 

Mr.  Cain.  Section  207,  of  coui^se,  gentlemen,  as  a  whole,  is  ex- 
ceedingly important  to  the  short  line  railroads.  It  is  the  one  sec- 
tion of  the  proposed  bill  that  I  think  takes  care  of  the  short  line 
railroads  in  connection  with  the  declaration  of  policy.  .There  is  one 
part  of  section  207  that  has  been  criticized.     .  ^  ;  .  ^  ; 

Senator  Fess.  Subsection  2?  .    ,      . .     .  ,   ,        _       ,  • 
Mr.  Cain.  Section  207.        :\,      '  '  i  -     <  '  - 

Senator  Fess.  I  mean  subsection  2  of  gection  2071  , 
Mr  Cain.  No.  It  is  a  part  of  seiction  1.  It  is  Mr.  Wilhams's  idea. 
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'  If  the  order  of  the  commiaBioa  < ,( whether  or  not  any.  intervener's 
petition  has  been  filed)  impoaes  aa  a  condition  to  the  approval  of  tHe  ' 

eropoeed  unification  that  a  carrier  not  joining  in  filing  the  petition 
B  made  a  party  to  the, unification,  the  earners  filing. the, petition 
myr  report  to  the  commission,  [etc.]  ,  .  •  , 

in  other  words,  that  i>aii;  of  section  207  authorizes  the  commission;; 
to  bring  before  it  a  carrier  that  may.  not  have  intervened^  if  it  '  seems 
to  be  in  the  public  interest.  .       ,  r      ,   ^  ,i       f  .  ^ij 

Senator  Fess.  Ho  objected  to  that.  \, 
Mr.  Cain.  He  objetced  to  that.   I  think  that  is  absolutely  neces^ 
sary  for  the  protection  of  the  public  interest. 

Senator  Fess.  His  position  was  that  if  it  were  a  good  thing  the 
railroad  itself  it  would  intervene.  I  doubt  that  very  much  myself 
!  Mr.  Cain.  They  do  not  intervene.  h 
The  Chairman.  That  is  the  best  answer.  They  do  not  do  it. 
Mr.  Cain.  Take  the  Great  Northern  Pacific  Consolidation  case  now 
pending.  Out  of  a  large  number  of  short  and  weak  carriers,  I  do 
not  believe  there  are  more  than  half  a  dozen  that  intervened  in  that 
proceeding.  They  do  not  know  what  it  is  all  about.  They  do  not 
know  what  is  going  to  happen,  or  whether  anything  is  going  to  hap- 
pen. Therefore  the  public  interest  may  be  seriously  aifected  unless 
the  commission  is  required  or  authorized-— of  course,  impliedly  re- 
quiredr-4o  do  what  is  provided  for  here. 

In  that  very  conne^on,  I  think  that  the  conuniaedon  could  not 
fully  protect  the  public  interest  unless  you  indude  paragraph  2  of 
section  207,  which  applies  particularly  to  the  short  and  weak  carriers. 
Commissioner  Hall  suggested  that  part  of  that  might  be  deleted,  but' 
I  do  not  see  how  you  could  afford  to  delete  any  put  of  that  unless 
vou  leave  the  commission  merely  to  ^uess  whether  or  not  it  should 
ming  in,  cm  its  own  motion,  some  carrier  that  did  not  intervene.  ; 
•  I  appreciate  the  fact  that  the  commission  does  not  want  to  take 
any  more  of  the  burdens  of  consolidation  upon  itself  than  is  abeo- 
lutcl,y  necessary,  and  I  think  tliat  this  paragraph  can  be  written  so 
that  if  the  commission  is  thoroughly  cognizant  of  the  facts,  it  need 
not  make  any  study;  and  I  now  propose  an  amendment  which  I 
submit  to  you  gentlemen,  which  reads  as  follows.  I  will  read  from 
line  2  on  page  12  o£  the  oill:       .  . 

♦  ♦  ♦  the  comm'sslon  is  directed  to  malce  and  have  available  for  its 
use,  a  study  of  the  short  and  weak  carriers,  but  without  postponing  for  the 
purpose  of  any  general  study  the  consideration  of  and  action  upon  any  plan 
pteposcJ  tondor  this  title.  ■■  ' 

The  Chairman.  Commissioner  Hall  proposed  an  amendment  to 
that.  ;  ^ 

Senator  Fsss.  He  suggested  that  part  of  it  \j»  deleted. 
.  Mr.  Cain.  Yes.  •  ,       '  / 

The  Chairman.  I  remember  the  daiise. 

Mr.  Cain.  Of  course,  the  idea  Commissioner  Hall  had  was  that 
would  slow  up  a  consolidation  case  unnecessarily,  if  they  had  to. 
stop  and  make  a  study.  He  suggested  that  we  were  here  to  protect 
the  short  line  railroads,  and  that  the  commisson  has  been  making 
a  study  of  the  short  and  weak  railroads  for  a  number  of  years. 
That  may  be  true,  and  if  true,  if  they  know  all  the  facts  of  a  particu- 
lar case,  and,  knoir  the  situation  in  a  particular  territory,  it  would 
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be  amply  protected  by  the  suggestion  I  make  here  which  would 

change  the  paragraph  to  read  as  follows.    •   '  • 

The  commission  is  directed  Jjnmke  an^^^^^^ 
study  of  the  short  and  w^k  for  such  study 

l\  Se^  sCr.Srwe^^  e^^"ie^r?Ser/rL^^^^^^  in  the  plan  as  the 

commission  may  deem  needful  or  desirable.  ,        ,ii:^;o«f  ' 

That  leaves  the  commission  to  determine  whether  it  has.  sufficient 
knowledge  of  the  facts  in  a  particular  territory.  ; 

Th^i  tfM^  They  naturally  would  do  that  anyhow..  They 
wo^uld  S^yflottua;  it'all  any  hoi  I  do  not  think  yo^  ^  c^er 
authority  on  them  to  study  especially  a  proposition  of  that  kind, 
bpcause  thev  would  have  to  do  that  any  how.  ^  . 
^  Mr  CAx/.  You  might  say  that  they  wo^d  |P  ^^^^j^^ 
to  this  whole  clause  under  this  paragraph  2.  But  1  nave  louna  in 
my  experience,  especially  with  agencies  like  .tt'^f^Tn'ot  da 
if  thev  have  the  authority  and  do  not  ewarciflo  it,  itdoes  not  do 
any  harm  to  tell  them  abU  it  again.,  la  other  woidB,  you  may 

''I  SoTK^f t|ag?nTo?  ^e'^^™' 

haps,  more  desirable  ti»£  in  the,  commission,  for  th,i8  rewon,  that  it 

is  an  overworked  body.  •    ■  •  '  "  - 

Mr'  §^"Th^  Sriot  tS'the  time,  and  tbey  have  no.opportu- 
nitv  to  find  out  iust  how  far  thev  ought  to  go.  - 

&  b  o^^  o^^^  feature  o/  this  bill  to  which  Senator  Couzens 
caU^ttention.  While  it  is  not  a  matter  of  so  much  importance  to 
us  I  tM^  I  ^  make  a  suggestion  that  will  meet  Senator  Couzens's 
^i,  wid  at  ^e  timTwould  not  be  harmful  to  the  machmery 
3r  X  plan  which  the  trunk  lines  and  we  desire  to  have  mcorpo- 

rated  in  the  bilL 
The  Chairman.  Read  it,  please. 

Mr.  Caik.  It  is  paragraph  2  on  page  26 : 

The  Detitioning  carriers,  at  any  time  before  the  effective  date  of  the  order 
of^  SKSfnTpprovlng  the  plan,  may  withdraw  and  abandon  their  peU- 
tionprS^g  a  plan  as  to  which  there  is  a  dissenting  stockholder. 

I  think  Senator  Couzens  has  very  pertinently  suggested  that  that 
might  furnish  a  field  for  manipulation  and  raismg  or  lowering  the 
stocte  in  an  improper  way.  I  suggest  this : 

Thft  netltionlng  carriers,  at  any  time  before  the  effective  date  of  the  order 
of  ttS  KSn1i>pi^?lng  the  plan,  may  with  the  approval  of  the  commis- 
rion  for  good  cause  shown,  withdraw  and  abandon  their  petltton. 

And  so  forth.  That  would  give  the  commission  not  only  the 
power,  but  the  duty  to  pass  upon  the  .question  as  to  whether  it  wouia 
be  proper  to  withdraw  it.         '  , ,  , 

Senator  Couzens.  I  think  that  would  go  a  long  way  towwd  COT- 
recting  the  evil  that  I  know  now  exists.   It  does  rea-Uy  exist,  as  a 

matter  of  fact.  .    .  -   

Mr.  Cain.  I  have  some  knowledge  of  it  myself. 
Senator  Couzens.  It  is  not  conjecture  at  all.  It  is  a  fact. 
The  Chaibmak.  I  think  you  are  right  about  that.  ^ 
Senator  SAorarr.  Why  not  leave  that  "withdraw  with  the  per- 
mission  of  the  6ommiflaion''f 
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Senator  Couzbns.  Certainly  that  language  does  not  hurt  ^  a^yf^l 

Mr.  Cain.  It  would  have  the 'sameeffect^  of  course.:-  •  »  -^•^mvi^y 

Senator  CouMNS,  I  think  ihere  ought  to  be  a  show^)^,  t^,,t;he 
public  as  to  why  they  withdraw. :  •  '     >     .    '^i*  t^rtSfc^' 

Mr.  Gain.  l£r.  Chairmaii  and  gentlemen,  !  am  not  going^take 
any  more  of  your  time.  Permit  me  to  say  in  conclusion  that  I  tioubt 
if  you  have  any  legislation  before  you  of  greater  importance '*th¥n 
the  passage  of  some  remedy  that  may  better  the  situation  of 'the 
short  and  weak  railroads,  "the  only  possible  remedy  that  hafe  bedi 
suggested  in  recent  years  is  incorpbrated  in  this  bill.  These  consoli- 
dations or  purported  consolidations  are  going  on,  and  unfortunately 
the  commission  is  at  sea,  the  carriers  are  at  sea,  and  everybody  is  at 
sea.  Nothing  is  bein^ accomplished.  im  )  1 

Senator  Sackett.  Do  you  think  you  have  enough  in  the  bill  to 
overcome  any  disposition  of  stockholders  of  short-line  railroads  to, 
hold  up  consolidations?  •  .  /in  ^ 

Mr.  Cain.  The  same  situation  obtains  as  to  tliem  as  with  respect  to 
the  trunk  lines.  Their  interests  may  be  condemned.  •         '  ftS^ 

Senator  Sackett.  Minority  interests  may  be  condenmed,  but  not 
mai  oritv  interests.  '  '  '    ■  *  • '  '   V'  1  . 

Mr.  Cain.  I  do*  not  think  it  is  limited.  Is  it  Ihnited,  Mr.-  Thom! 
I  do  not  remember.  !  i 

Mr.  Thom.  Only  a  minority  interest  may  be  condemned. 

Scoiator  Goxtzbns.  A  majority  interert  toaj  be  dissenting.  Does  it 
cover  a  majority  or  minority,  or  any  dissenting  interest! 

Mr.  Thom^  it  defines  who  are  cUssenting  stockholders,  and  that 
tiiey  do  not  oons^tute  the  majority  in  any  company.  •  •  ^ 

Senator  Sackkpt.  The  point  I  wanted  to  make,  Mr.  Cain,  was 
this:  Suppose  there  is  a  consolidation  in  which  tlie  Interstate  Com- 
merce Commission  thinks  it  is  important  that  one  of  your  short  lines 
be  taken  in,  and  that  short  line  can  not  get  what  its  majority  thinks 
it  ought  to  get,  althou)g:h  it  is  a  financially  impoverished  line.  Is 
there  anything  in  the  bill  that  would  enable  the  Interstate  Conunerce 
Commission  to  take  them  in?  r  / 

The  Chairman.  Not  in  this  bill..  *  ' 

Mr.  Cain.  Not  in  this  bill.  ' 

Senator  Sackett.  Do  you  think  there  ought  to  be  anythmg  at  all 
in  the  bill?  I  understand  now  that  if  40  per  cent  of  the  stockholders 
of  a  short-line  railroad  become  dissenters,  you  can  condemn  their 
interest  and  take  them  in.  But  suppose  02  per  cent  become  dis- 
senters.   They  can  not  do  it.  ,  ^ 

Mr.  Cain.  Then  thev  ought  to  be  taken  in  the  public  interest. 

Senator  Sackett.  If  the  gi'eat  public  interest  required  them  to  be 
taken  in,  the  52  per  cent  could  block  the  whole  public  interest  in  that 
regard.    Do  you  think  it  ought  to  be  changed  in  that  regard  at  all! 

Mr.  Cain.  Senator,  I  do  not  believe  that  is  necessary  at  all.  I  do 
not  think  that  that  question)  in  practice,  will  ever  arise.  ,  r 

Senator  Sackett.  Why  should  it  not  arise  with  the  62  per  cent 
just  as  regularly  as  with  the  40  per  cent?  That  is  the  point  I  have 

been  driving  at  . 

Mr.  Caik.  For  the  nmple  reason  that  all  these  short  and  weak 
railroads  are  in  such  peril;  they  are  at  such' a  disadvantage,  as  I 
tried  to  point  out  in  the  beginning  of  my  remarks,  when  they  have 
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to  meet  the  competition  of  the  automobile  and  the  trunk-lme  sys- 
tems, that  nobody  but  a  fool  would  fail  to  take  advantage  of  the 
opportunity  to  sell  the  property  at  a  price  that  the  commission  woiUd 
fix,  and  if  left  out  because  of  refusal  to  accept  the  price  fixed  by  the 
commission  they  are  not  so  imf)ortant  as  to  snibstantially  affedi'th^ 
public  interest.  .  •   s     •  ,  .  .  .i»  .i* 

Senator  Sackett.  The  bill  contemplates  that  40  per  ccnt  Of  the 
stockholders  of  that  weak  line  might  be  such  fools' that  they  would 
not  take  the  price  that  the  commission  fixed,  and  then  it  provides 
for  going  into  a  condemnation  proceeding.  But  suppose,  instead  of 
40  per  cent  bemg  fools,  we  have  a  weak  line  with  50  per  cent  that 
are  fools.  Then  you  give  them  a  very*  particular  nuisance  value 
by  which  they  can  holdup  a  ccmsolidation,  because  there  is  no  power 
on  earth  that  can  bring  th^  in  under  the  law. 

Mr.  Cain.  Still,  if  you  have  a  nuisance  value,  you  have  an  oppor- 
tunity to  deal  with  the  trunk  line.  In  other  words,  that  nuisance 
value  carries  with  it  the  idea  that  the  property  is  a  disturbing 
element  in  the  operations  of  the  trunk  line.  .  •  •  u 

Senator  Sackett.  No.  It  carries  with  it  the  idea  that  it  is  m  the 
public  interest  that  it  should  be  taken  in.  It.  seems  to  me  you  put 
your  62  per  cent  in  a  very  powerful  position  to  hold  up  a  consolida- 
tion, unkss  they  get  the  price  they  want. 

Senator  Fess.  Senator  Sackett,  if  you  can  do  it  with  respect  to 
the  52  per  cent,  then  you  inmiediately  enter  upon  compulsory  con- 
solidations. 

Senator  SAcitETi-.  So  far  as  the  weak  and  short  lines  are  con- 
-cerned,  J  do  not  see  how  you  are  going  to  get  away  frona  it^  If  yoU 
are  going  to  take  by  condemnation  the  rights  of  any  minority,  that 
is  compulsory.  If  I  am  a  minority,  I  am  compelled  just  the  Mine  as 
if  I  am  a  majority.  You  relieve  the  general  railway  consolidation 
from  being  held  up  by  a  nuisance  value  of  40  per  cent  of  weak-line 
stockholders,  but  you  put  a  strong  nuisance  value  upon  62  per  ^nt 
or  more  of  weak-line  sto<^olders  if  it  is  ,  essential  in  the  pubkd 

interest.  ,  . 

Senator  Fbss.  The  theory  of  the  bill,  however,  is  to  avoid  com- 
pulsory consolidations. 

S<mator  Sackett.  *  You  do  not  avoid  it  on  the  40  per  cent. 

Senator  Rsss.  That  is  applicable  where  a  majority  of  the  stock- 
holders want  it.  ' 

•  Mr.  Cain.  I  have  this  further  suggestion  to  make,  if  you  will 
allow  mcj  Senator.  I  think  it  would  perhaps  jeopardize  the  passage 
of  a  law  if  you  incorporated  in  it  compulsory  consolidation— in  other 
words,  that  much  of  compulsory  consolidation.  If  the  trunk-line 
railroad  could  not  acquire  the  short  line  or  weak  line,  but  condem- 
nation proceedings  might  have  to  be  instituted,  it  would  be  hazardous 
for  the  trunk  line  itself  as  well  as  the  weak  line  to  be  compelled  to 
take  the  property  at  the  price  that  a  condemnation  commission  mi^ht 
fix.  I  think  both  class  of  carriers  would  perhaps  object  to  being 
compelled  to  deal  on  that  kind  of  a  basis.  I  think  there  is  some 
danger  of  defeat  of  legislation  on  that  basis.  I  think  the  importance 
of  it  justifies  our  proceeding  as  far  as  we  can  go.  As  I  say,  it  is 
not  all  we  want,  but  we  feel  that  this  problem  is  so  intricate  that 
we  have  to  approach  it  and  deal  with  it  step  by  step,  as  it  wert.* 
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Senator  Sacketp.  I  think  that  is  the  weakness  of  your  positjom 
It  is  compulsory  consolidation  so  far;  as  the  diasenting  stocU^p^^j 

r  TbeGHAiRMAK.  Yes.  -     .  .       .  .  ; 

Senator  Saokitt.  The  dissenting  stockholders  are  limited  by ^^n,^  > 
law  to  less  than  a  majority.  If  you  are  going  to  have  comp^Isorx; 
consolidation  for  less  than  a  majority,  and  the  whole  thing,  is  in  the,^ 
pubiio  intmst,  I  do  not,  see  how  you  are  goin^  to  get  away,fi;om 
comDuIflory  consolidation  on  more  than  the  majority  if  it  is 

|Nibuc  interest  ^. . '<  > 

The  Chaihican.  Compulsorr  conEolidation  made  necessary  by  .  rea- 
8on  of  the  financial  stress  of  the  short  lines. 

Senator  Sackbtt.  If  you  put  them  in  a  nuisance- value  position^ 
the  financial  stress  becomes  a  financial  asset. 

Mr.  Robinson.  As  president  of  the  short  line  association,  may  I 
supplement  Mr.  Cain's  statement  in  answer  to  Senator  Sackettf 
The  nuisance  value  ceases  to  be  of  importance  when  the  commission 
has  the  power  to  si^, "  Well,  we  will  let  this  consolidation  go  through 
and  leave  you  out.''  ^  .  ' 

Senator  Sackbtt.  It  does  unless  the  public  interest  is  so  great  in 
that  particular  that  it  continues  its  nuisance  value. 

Mr.  RoiBiNSON.  That  would  have  its  bearing  on  the  problem,  but 
the  important  thing,  as  I  see  it  from  my  experience,  is  that  the  com- 
mission is  in  a  position  to  sav,  "  Well,  we  will  just  leave  you  out, 
and  leave  you  where  you  are."  Then,  some  people  who  think  they 
have  a  nuisance  value  find  they  have  not  got  so  much,  and  they 


promptly  trade. 


Senator  Sackbit.  That  is  true;  but  I  can  readily  conceive  that  a 
road  might  be  thrown  in  either  one  of  these  situations. 
Mr.  BoKKSON.  I  feel  that  there  is  that  possibility.  .  . 

Senator  Sackeit.  I  feel  that  that  is  the  weakness  of  your  position. 
Mr.  Oaw.  I  was  just  about  to  close.  I  was  trying  to  ^oint  out  the 
importance  of  some  action  at  this  session  of  Congress  m  regard  to 
a  consolidation  bilL  I  have  mentioned  a  number  of  these  consolida^ 
tion  cases  that  are  pending.  Thus  far  we  are  all  up  in  the  air.  We 
do  not  Iniow  how  we  ought  to  proceed.  As  far  as  we  arc  going,  it 
is  under  the  provisions  of  paragraph  2  of  section  5,  which  has  but 
one  finger  board  to  guide  us — and  that  is  the  public  interest.  Car- 
riers come  in  and  present  a  plan  and  set  up  what  they  consider  to 
be  in  the  pubiio  interest.  Thus  far  the  commission  has  dismissed 
these  cases  without,  in  my  opinion,  considering  them  in  a  construc- 
tive way,  as  they  might  do,  because  the^  commission  is  very  careful 
and  very  meticulous  with  regard  to  whether  or  not  the  law  clearly 
authorizes  them  to  do  a  certain  thing.  *  . 

Senator  Smith.  Is  it  your  opinion  that  the  policy  of  consolidation 
is  to  the  best  interests  or  the  j^ublic  ?  :  \ 

Mr.  Cain.  Undoubtedly  it  is.  :  j 

Senator  Smith.  Whether  the  Esch-Cummins  law  was  in  ezistence^ 
or  not!  .     ^  . 

Mr.  Cain.  Yes,  sir.  I  am  positive,  so  far  as  my  opinion  can  be 
positive,  that  it  is  in  the  public  interest  that  we  lAoiUd  have  a 
merger  or  unification  of  tiiese  carriers.  There  are  many  reasons  for 
it  that  have  been  set  out  over  and  over  again. 
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'  In  that  cbnuection  I  merely  ask  the  privilege  of  inserting  m  the 
record  here  a  portion  of  the  report  of  this  committee  made  on  the 
r)th  of  April,  1926,  on  Senate  bill  S.  3884.  I  would  like  to  insert,  Mr. 
Chairman,  that  part  of  it  beginning  on  page  3  where  I  have  marked, 
and  continuing  down  to  the  end  of  the  portion  marked  on  page  4.  j 

The  Chairman.  That  may  be  done.  .'j.-?!;-. 
(The  matter  referred  to  is  as  follows:) 

'  The  net  railway  operating  income  of  nil  the  railways  in  tlie  United  State* 

he  re^rts  are  not       complete).^  If  all  the  railway  PJopertl«  weij 
owned  by  a  single  corporation,  this  net  raUway  operating  income  for  1924  would 
bave  paid  more  than  5  per  cent  upon  the  value  of  these  properties,  as  tenta^ 
tlvely  determined  by  the  Interstate  ^ommerce  Commis^n _  to  1^  J^^^ 
capital  Investments  since  that  t  me  added.   This,  It  to  beUeveO.  w<mW 

*^l^e^  hovroTer?^we**lnqiiire  with  respect  to  the  distribution  of  this  ag^e^ 
eate  net  operating  income,  we  come  to  the  real  question  involved  in  the  policy 
of  consolidation.  The  evidence  submitted  to  the  committee  shows  beyond 
controversy  that  no  considerable  part  of  our  raUway  mileage  can  be  abandoned. 
On  the  other  hand,  it  is  not  controverted  that  our  railway  companies  will 
be  compelled  for  many  years  to  come  to  invest  from  $750,000,(K)0  to  |1,000.- 
000,000  annually  of  new  money,  that  is  to  say,  funds  not  derived  from  opera^ 
tion,  in  order  to  enlarge  and  improve  their  properties  to  meet  the  COM^uf 
growing  demands  of  commeM.  There  are  but  two  methods  that  can  be  em: 
oloyed  to  secure  this  new  money.  One  is  to  borrow  it,  the  other  is  to  issue 
and  sell  capital  stock  for  It.  To  borrow  it  the  company  must  have  good  credit 
and  be  able  to  convince  the  investor  in  its  bonds  that  it  can  carry  tlite  interest, 
and  at  the  maturity  of  the  loan,  pay  the  principal.  To  seU  stoclc  at  anything 
like  par  the  company  must  be  able  to  show  that  from  its  operating  revenues 
it  can  pay  the  cost  of  operation  and  maintenance,  its  fixed  cliarg;es. ,  and  a 
lair  dividend  upon  its  capital  stock.  -  •     .      .     ^      i..  \  * 

Bearing  these  things  in  mind,  are  ready  to  inquire  how  the  aggregate  net 
raUway  operating  incomes  of  1922,  1923,  and  1924  were  distributed.  It  would 
prolong  this  report  unduly  to  set  forth  the  net  railway  operating  income  of 
each  of  the  railway  companies  performing  the  service  of  transport^on.  Fot 
these  details,  reference  must  be  made  to  the  hearings.  The  following  facta 
will  be  snflteient  upon  which  to  rest  a  conclusion: 

First  it  may  be  said  that  the  22,000  miles  of  Class  II  and  Class  III  roads, 
as  a  whole,  barely  earned  operating  expenses  although  there  was  njoved  a 
greater  tonnage  in  each  of  these  years  than  ever  befoife.  ^Spedfte  Ulnstra- 
tions  of  the  sitnatiotf  wiU  be  confined  to  Glass  I  roads  which  cAW:  a^wnt  96 

per  cent  of  our  entire  traffic.  /^/w.    ,i     *  . 

Seventy  railway  companies  of  Class  I,  operating  over  54,000  miles  for  the 
years  1922,  1923,  and  1924  had  an  average  net  railway  operating  incoine  Of 
less  than  3  per  cent  npon  their  property  iUTestment  acconnts.  We  u^  the 
property  investment  account  because  the  Interstate  Commerce  Commission 
has  not  yet  finished  Its  valuation  of  all  these  properties.  Twenty-one  of  these 
companies  did  not  earn  the  cost  of  operation  and  maintenance.  It  is  obvious 
that  a  railway  company  which  earns  less  than  the  expense  of  operation'  and 
maintenance  must  verp  quickly  cease  operaUon,  and  it  is  eqnaUy  obvious 
that  a  railway  company  which  does  not  earn  3  per  cent  upon  its  value  can 
not  furnish  adequate  and  efliclent  transportation  for  those  who  rely  upon  it 
for  that  service.  A  table,  showing  the  names,  mileage,  yearly  net  opel«ting 
incomes  for  the  three  years  mentioned,  is  attached  to  this  report.  Thirty 
additional  railways  of  Class  I  earned,  during  tliese  years,,  an  ayerafejoet 
railwav  operating  income  of  less  than  4  per  cent.  ' 

Without  taking  into  account,  at  the  present  moment,  the  economies  that  may 
be  secured  through  consolidation,  it  is  submitted  as  an  inevitable  conclusion, 
that  if  a  process  of  wise  consolidation  Is  not  soon  entered  upon  and  rapidly 
carried  forward,  not  less  than  60,000  miles,  and  it  may  reach  80,000  miles, 
of  our  rail  transportation  system  must  be  either  abandoned  or,  at  the  , best, 
will  be  rendering  the  most  unsatisfactory  and  inefficient  service. 

These  facts  present  the  chief,  though  not  the  only,  reason  for  the  passage 
of  .this  bilL  Argument  upon  these  conditions  seems  to.  be.  nnneces^ary^^ 
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the  facts  tw  fairly  understood,  consoUdatlon,  In  somo  fofm,.  is  a^^orej^ne 

conclusion.  ..  ^  '<i  ♦lii*' 

While  the  continued  and  successful  operation  of  all  our  railway  lines  is  gj. 
principal  reason  for  consolidation,  it  will  be  borne  in  mind  that  many  studentt. 
of  the  subject  belleye  that  great  eoonomlsSf  botli  'iniopenition  And  In  maint^ 
muioe,  wmdd  be  attained  through  Intelligent  and  snperrised  consoUdatlon, 
Unnecessary  train  service  could  be  avoided,  great  overhead  expenses  could  be 
eliminated ;  repairs  upon  equipment  could  be  inunensely  reduced  and  batUage 
of  empty  cars  could  be  largely  overcome:  It  has  been  estimated  thati  iwlfn 
tlie  serrlce  now  being  fendered,  there  could  be  a  saving  of  from  $300,000,()0& 
to  $50(KO0aO0O  annually,  aU  of  whldli  ooold  be  ntlUied  In  a  ledocttonr  Af.^r^^ 
and  passenger  rates.  ^         A'^L  rVill 

It  is  hoped  that  this  showing,  drawn  from  the  evidence  submitted  to  ^thj 
committee,  will  leave  no  doabt  In  any  mind  respecting  the  desirabilitjf  M 
pursuing  the  poUcy  of  reasonable  nniflcatlon  nnder  the  snpervision  of  th^ 
Interstate  Commerce  Commission  and  always  with  an  eye  single  to  the  public 
Interest.  The  committee  has  not  had  in  mind  increasing  profits  for  the  raiU 
way  companies.  Its  attention  has  been  directed  solely  to  the  highest  elBcl^y 
In  service  and  the  lowest  rates  at  wlildi  that  senrlce  can  be  performed.;  ^  .^.^  ^ 

Mr.  Cain.  I  would  like,  if  I  may,  to  also  put  in  a  letter  I  teoeiv^ 
yesterday  from  Mr.  C.  F.  Propst,  president  of  the  Chicago,  Atti<SJt 
&  Southern  Eailroad,  setting  out  a  situation  .    '    ^      ^  j.v, 

The  CHAiRitAK.  I  am  penectly  familiar  withat  that  situatioiL  •>  >.f>x> 
*  Mr.  Gain.  I  thought  you  were.  I  merely  want  to  introduce  it  aia 
a  part  of  my  teiBtimony.  . 

The  Chairman.  That  will  be  satisfactory.     ,  i   . .  .  i  -^-^'  mu; 

(The  letter  referred  to  is  as  follows:)  .  biia 

'     '  .      ;  v:v\;,,;   WA8HiHOT0H.D.a,  jfc^t^^ 

Mr.  Ben.  B.  Gain,  }    .      ..  fir^-tt* 

Vice  President  and  OeneraZ  Counsel,  ^     !  >•  •}•[,  "ffti 

An^om  Bhort  lAm  RaikroaA  A8S0<^ati<mt  .<  >;r 

.  '  WtalMngton,  D.  0,  \    I  . 

Dbab  Mb.  Gain:  By  way  of  conflnnlng  what  I  told  you  to-day  In  my  con- 
eervation,  would  say  that  I  have  telegrams  here  to-day  from  my  office  In  Attica, 
Ind.,  that  the  Grand  Trunk  Railway  insist  that  they  must  cancel,  J)ecause  thg 
Big  Four  (G.  G.  G.  &  St.  L.)  demands  it.  their  diTlsloii  Aeet  to  fconnectt<m 
with  the  through  routes  to  which  we  are  now  a  party  between  their  stations 
on  the  one  end,  and  Cairo  and  East  St.  Louis  on  the  other  end,  where  the 
Cleveland,  Chicago.  Cincinnati  &  St.  Louis  Railway  is  also  a  participant  car^ 
rier  from  those  last-named  gateways  up  to  our  Une  at  VeedersWirg,  Ind.  ^  . , 
'  Tbe  Grand  Trunk  have  not  indicated  any  desire  on  their  own  part  to  with- 
draw  these  percentages,  nor  has  the  Big  Four  expressed  any  dis.satisfaction 
miih  the  divisions,  and  all  we  have  been  able  to  get  out  of  them  is  the  meager 
statement  that  "subsequent  developments  indicate  these  percentages  are  no 
longer  necessary.**  ,      ,  ,  i' 

The  only  "subsequent  developments**  of  which  we  have  any  knowledge  id 
the  fact  that  in  the  recent  hearing  on  the  application  of  the  New  York  Central 
for  authority  to  complete  its  control  of  the  operation  of  the  Big  Four  (C.  C  C, 
St.  L.)  by  means  of  a  lease,  they  opposed  taking  over  any  short  lined,  ahu, 
Mmgfat  to  make  it  appear  that  the  use  of  our  line,  the  Chicago,  Attica  &  Souths 
em,  In  connection  with  the  Big  Four  and  the  New  York  Central  was  unnec- 
essary. Thereupon,  our  traffic  manager,  Mr.  Dolch,  testified  that  the  Big 
Four  had  besought  our  line  to  open  up  this  very  roote  and  establish  perj 
centages,  and,  of  course,  that  was  very  good  evidence  that  they  considered  the 
route  feasible  and  desirable,  and  indeed  It  is  the  shortest  route  to  repii^switli^^d 
pohits  like  Battle  Greek  and  Grand  Rapids.  ^  ■ 

Although  It  Is  a  feasible  and  desfarable  roate,  and  Is  ,  shorter,  and  the 
divisions  are  satisfactory,  the  Big  Four  is  compelling  the  Grand  Trunk  tO 
cancel  the  divisions  with  no  other  excuse  than  that  they  are  no  longer  nec^ 
essary.  The  only  inference  we  are  able  to  draw  is  that  they  are  either  reta^lat; 
Ing  against  ns  for  onr  temerity  In  having  Intervened  in  their  merge,  case,  Or 
that  they  are  embarrassed  by  the  fact  that  their  aciual  use  of  the  route  in 
connection  with  our  line  does  not  "  square  "  with  their  contention  in  the  mergwr 
case  that  the  use  of  our  line  in  connection  wilh  theirs  is  unnecessary  and 
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superflnons.  It  happens  that  the  traffic  can  move  oat  of  St.  Louis  and  Cairo 
by  another  line  than  the  Big  Four,  but  yet  they  are; wlUing  to.iake  the.  nsl^ 
of  "cutting  off  their  nose  to  spite  their  face."  ,  ^  ;       •  x  - 

I  might  add  for  your  ready  reference  that  our  railroad  is  120  miles  in 
length,  and  runs  south  from  LaC^oese  to  West  Melcher,  aU  to  Western  Indiana 
parallel  to  the  western  boundary  of  our  State.  It  traverses  eight  counties  in 
the  western  part  of  Indiana,  and  of  the  48  towns  and  villages  along  this  line 
82  of  them  are  served  solely  by  this  railroad.        .     .  •     '  •  «  « 

Our  railroad  is  the  revived  portion  of  the  Chicago  &  Indiana  Coal  Bauway 
of '  the  Chicago  &  Bastem  Ultoois,  which  the  latter  attempted  to  put  out  of 
bustoess,  and  which  was  attempted  to  be  abandoned  in  May,  1922.  The  public 
was  seriously  distressed  and  embarrassed  by  the  suspension  of  the  railroad, 
and  because  of  their  need  for  a  railroad  the  present  Ghicago,  Atttea  ft  Sootfaeni 
was  organized.  Four  townships  voted  assistance  to  the  aggregate  8om  ,c^ 
$140,000  shortly  after  the  organization  of  the  road,  and  in  addition,  firms  and 
individuals  served  by  It  contributed  $92,700  to,  Its  reorganizaUon  and  rehabiUta- 

*^^°The  Interstate  Commerce  Gonmiisslon  held  that  onr  line  was  a  pabllc 
necessity  and  convenience,  and  we  have  been  conducting  a  hard  uphill  fight  to 
preserve  it  to  serve  the  public,  with  the  confident  expectation  that  its  neces- 
sity has  been  so  demonstrated  that  it  will  eventually  be  attached  to.  some 
Strong  system  pursuant  to  the  intention  of  Gongress  that  these  ;Weaker.  roads 
shonld  be  snstatoed  by  ebing  attached  to  and  made  a  part  of  Jarger.  and 
stronger  carriers  able  to  operate  them  for  .the  public  to  the  most  adequate 
and  eflacient  way.  •  •        ■      -    •    .  ■    <     .  •■■^ 

'  Although  we  understood  that  section  6  of/ the  act; contemplated  that  the 
Interstate  Gommerce  Gonunission  would  adopt  a  plan  for  the,  consolidation  of 
all  carriers  so  we  would  know  to  what  particular  road  we  would  eventually 
be  allocated,  the  commission  has  failed  to  adopt  any  plan.  ;  This,  absence i  of  a 
plan  has,  therefore,  forced  us  to  tocur  the  expense  and  trouble  of  totervmtog 
when  any  of  oar  connections  are  tovolved  so  as  to  be  sure  the  commission 
would  not  lose  an  opportunity  to  attach  us  to  one  or  the  other:  of,  the^ilarfp 
systems  with  which  we  connect.  '  •  .    '  ' 

We  Intervened  when  the  Baltimore  &  Ohio  asked  for  authority  to  merge,  the 
Gincinnati,  Indianapolis  &  Westem  'nnder  a  lease.  That  was  a  case  wiieie  the 
strong  road  was  taking  on  one  very  weak  property  anyhow,  and  the  commission 
seemed  to  feel  that  it  was  enough  for  them  to  take  over  the  Cincinnati,  Indlana- 
poUs  &  Western  "cripple"  without  requiring  them  to  take  us  on  too.  Wedo 
not  quarrel  with  that,  however,  as  our  line  might  w^  be  attained  to  some  oUiev 
strong  line  other  than  the  Baltimore  &  Ohio.  .      .  , 

Incidentally,  I  want  to  say  that  this  taking  order  of  the  Cincinnati,  Indiana- 
polis &  Western  by  the  Baltimore  &  Ohio  is  a  fine  example  of  the  good  which 
can  come  from  consolidation  of  a  weak  road  witti  a  strong  one.  It  ..was  a 
••hard-up"  property,  operattog  at  a  heavy  deficit  and  in  no  position  to  borrow 
money  to  improve  its  condition.  When  the  Baltimore  &  Ohio  became  its  owner, 
however,  they  promptly  proceeded  to  spend  large  sums  of  money  to  rehabilitate 
and  improve  the  Cincinnati,  Indianapolis  &  Western,  so  it  could  operate  less 
expensively  and  put  on  tfatoug^  trato  service^  With  the  result  that  they  have 
enormously  benefited  the  public  served  by  the  Gincinnati,  Indianapolis  &  West- 
ern. The  Baltimore  &  Ohio  is  a  rich,  prosperous  road,  and  I  suppose  it  vdll  owe 
the  Government  considerable  recapture  money  anyhow,  so  it  was  good  business 
on  their  part  to  buy  the  Gincinnati,  Indianapolis  ft 'Western  for  a  fTictloB  o^  Its 
rate-maldag  value,  as  they  can  add  the  full  amomit  of  that  value  to  tiie  rate 
basis  value  of  the  Baltimore  &  Ohio  itself.  j 

However,  there  is  a  black  side  to  the  picture  too,  for  under  Balthnore  &  Ohio 
ownership  and  control  the  Ginctonati,  Indianapolis  Western  baa  done  some 
bad  thtogs  to  us,  and  I  want  to  tell  you  Of  two  of  the  most  llagrant  Instances. 
Most  of  the  coal  we  use  on  our  line,  including  the  coal  for  our  locomotive^ 
comes  from  mines  on  the  Ghicago  &  Eastern  Illinois  in  Indiana,  and  the  Cin- 
cinnati, Indianapolis  &  Western  gets  a  short  haul  on  It  of  abooH  8  miles  be^ 
tween  the  Ghicago  &  Eastern  Illinois  at  Hillsdale  and  otlr  line  at  West  MelcheTi 
The  rate  on  that  coal  used  to  be  $120  a  tort,'  but  the  Indiana  commission 
ordered  it  cut  to  only  80  cents,  which  is  way  too  low  and  is  now  being  fought 
out. 

In  the  meantime,  however,  the  Cincinnati,  Indianapolis  &  Western  took  the 
iKjsitlon  that  it  was  going  to  keep  the  same  20  cents  per  ton  cut  of  the  80-cent 
rate  as  they  formerly  got  out  of  the  $1.20  rate,  and  that  the  Ghicago  &  Eastern 
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Illinois  and  ortmives  would  have  to  sCimd  all  tM  redw:tlim.'I  W».  wdnlib|*t 
ipM*  to  ihUi  and  wi  colnplaliMd  to  the  Indlaiia  commission.  ;  That  commiHglon 
turned  us  down  on  the  ground  that  it  was  obvious  that  an  80-cent  rate  to^ 
divided  between  the  three  lines  wasn't  enough  to  give  either  of  them^  fair 
division,  and  therefore  merely  dismissed  our  complaint  Tbe  bnmor  oti  Umt 
ittnatton  la  kppmtt  when  yOn  t^aMinbiet  tnat  they  made  that  low  rate  th^« 
aelves.  This  left  it  to  the  Chicago  &  Eastern  Illinois,  the  Cincinnati,  Indiana* 
polls  &  Western,  and  ourselves  to  flght  it  out  as  best  we  could.  !    mj  UjJ 

For  awhile  we  held  the  whip  hand  because  the  coal  was  billed  collect,-lBia 
when  we  got  the  freight  charges  from  the  consignee  we  would  nnd  the^  other 
Ubm  what  we  felt  was  fair,  and  that  was  to  dlTide  the  8(M;ent  rate  in  the 
mxne  proportion  as  the  former  $1.20  rate. 

There  is  a  tariff  agent  who  publishes  and  files  with  the  Interstate  Commerce 
Commission  as  a  tarift  a  list  of  the  collect  and  prepay  stations  for  eadi  I  ne 
iHilch  Is  a  party  to  It  We  were  a  |»rty  to  it  and  the  Cincinnati,  IndianapoUs 
4  Western  used  its  greater  influence  to  induce  the  tariff  agent  to  put  a  special 
note  in  our  list,  without  our  consent  and  over  our  protest,  to  the  effect  that 
this  coal  must  be  prepaid.  That  tools  the  whip  out  of  our  hand  and  gare 
them  the  strong  arm  power  to  hold  oot  the  full  20  cents  tliey  demanded.  We 
eren  had  to  send  the  money  to  the  mines  to  prepay  our  own  fuel  coal.  It 
was  only  after  we  appealed  to  the  American  Short  Line  Railroad  Association 
and  they  handled  It  very  vigorously  with  the  tariff  agent,  that  this  note  in  our 
list  was  taken  out  and  the'  coal  is  now  moving  collect,  so  we  are  baidc<^in 
m  better  poeition,  bat  the  ro#  isn't  settled  yet  ;>^J<i 

Another  instance  was  where  there  was  to  be  a  lot  of  highway  work  in  « 
section  served  by  our  line  for  which  sand  and  gravel  was  needed.  We  had 
M.  good  sand  and  gravel  pit  on  our  line  and  expected  to  get  all  this  buainessr 
Howefer.  we  bad  trusted  the  Cincinnati,  Indianapolis  &  Western  with  a  power, 
of  attorney  to  publish  one  joint  tariff  carrying  joint  rates  between  our  stations 
and  their  stations.  Under  that  tariff  they  published  such  low  rates  on  sand 
and  gravel  from  a  pit  on  their  line  that  it  took  the  tralBe  away  ftom  the  pit 
m  onr  line,  and  in  spite  of  our  strong  protests  they  kept  that  rate  in  until 
the  traffic  had  practically  all  moved,  and  we  have  been  in  n  controversy 
with  them  ever  since  over  the  division  of  that  rate  as  they  are  trying  to  make 
us  stand  a  proportionate  part  of  that  low  rate  which  enabled  their  pit  to  cut) 

our  throat  ^  -•"'^^ 

•rhe  President  of  the  Baltimore  and  Ohio,  >Ir;  Daniel  Willard,  is  regarded  as 
one  of  the  best  in  the  business.  I  so  regard  him,  but  even  under  his  manage^ 
ment  this  is  what  his  people  have  done  to  a  "cripple"  like  the  Chicago^j 

Attica  &  Southern.  *       '  '  ,    .  ^, .  . 

We  aluo  intervened  In  tlie  application  of  the  Chesapeake  &  Ohio  to  acquire 
control  of  the  Erie  and  Pere  Marquette.    That  case  has  not  been  decided.  , 

We  connect  with  both  the  Big  Four  and  the  New  York  Central,  and  muck 
Is  to  be  said  for  including  our  line  in  that  particular  combtaiation.  In  actutf. 
nnietice  they  ba^e  used  oun  line  as  a  participant  in  through  routes,  but  it, 
k  etident  that  they  are  now  trying  to  minimize  all  they  can  the  impoi|a]^ 
«r  our  participating  with  them  in  through  routes  and  rates.  ,..  r,^^ 

The  situation  of  our  road  illustrates  clearly,  to  my  .way  of  thinking  at  lea^t. 
that  (1)  the  commission  should  be  required  to  carry  out  the  present  mand|^te, 
of  Section  6  to  prepare  a  plan,  though  it  need  not  be  anything  more,,  thaii, 
to  deterniine  the  tentative  allocation  of  each  line  to  each  other,  subject  tp^ 
further  revision  whenever  necessary  so  as  to  provide  enough  elasticity  fot 
•change ;  and  (2)  that  the  larger  carriers  are  narrowly  seeking  their  own  selfish 
ends  on  a  very  limited  conception  of  their  duty,  and  to  escape  any  duty, 
are  willing  to  go  out  of  their  way  (and  jeopardize  their  own  traffic  interests) 
to  try  and  discredit  the  usefulness  to  them  of  a  short  line  which  the  Interstate 
Oommeice  Commission  has  found  to  be  a  public  convenience  and  necessity,  kiiff^ 
«pon  which  a  large  section  of  the  rural  communities  depend. 

I  understand  that  there  is  a  strong  effort  being  made  to  cut  out  of  thjS^ 
new  consolidation  act  the  declaration  of  policy.  I  think  that  this  woulfl;  be 
the' greatest  mistake  it  would  be  possible  to  make,  because  after  all  that 
was  said  In  Congress  when  the  law  was  enacted,  and  has  been  said  by  the; 
eommission  since  the  big,  strong  roads  have  persistently ,  refused  to  ^ake  (1 
statesmanlike  view  of  the  whole  situation  as  to  the  necessity  for  preserving^ 
tlM  short  and  weak  lines,  and  if  there  is  omitted  from  the  present  act  the  very 
definite  declaration  that  one  of  the  objects  or  the  principle  object  of  per- 
mitting consolidation  is,  to  have  the  weaker  lines  merged  with  ,  the  stronger; 
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in  order  to  preserve,  a  definite  and  efficient  syi^tem  of  national  transportation, 
the  big  roads  will  be  encouraged  to  persist  in  their  natter  attitude  and 
claim  that  their  position  is  now  coiiflrmed  by  Congress  in  refusing  to  lay 
down  any  declaration  of  policy.  '         '      "  ,        '  "     «  '  •      "  • 

'In  conclusion  I  want  to  revert  to  the" present  effort  of  the  Big  Four 
(C.  C.  C.  &  St.  L.)  to  compel  the  Grand  Trunk  to  cancel  divisions  via  our  line, 
and  say  that  our  experience  with  the  trafl^ic  officials  of  the  New  York  Central 
and  the  Big  Four  has  heretofore  been  unusually  satifefactory.  We  have  found 
them  to  be  not  only  hig^-dass  gentlemen,'  but  considerate,  liberal,  ahd  broad 
in  their  viewpoints,  honco  wc  nro  confident  that  this  attempt  to  cancel  our 
divisions  does  not  originate  with  thorn,  but  represents  a  policy  which  has  been 
handed  down  to  them  from  above  as  the  result  of  our  having  Intervened  in 
the  proposed  merger  of  the  Big  Four  with  the  New  York  Central. 

It  is  in  tiiat  respect,  therefore,  that  i  give  ybU  these  facts  as  a  signiflcflnt  side- 
light on  what  experience  indicates  may  be  expected  from  the  large  roads,  at; 
least  until  they  are  more  deeply  impressed  by  considerations  of  public  police- 
in  the  preservation  of  weak  Hues  like  ours. 
Tills  fot  your  information. 

Very  truly  yours,      >  •    ■        '        i     .  .  •  • 

C.  F.  Peopst, 

President  Chicago,  Attica  &  Southern  Railroad,  Attica,  Ind. 

Senator  Smith.  Before  you  leave  that  I  want  to  ask  you  one  ques- 
tion. Do  you  think  the  situation  as  to  the  short  lines  could  be  bene- 
fited or  relieved  if  the  idea  involved  in  the  recapture  clause  were  made 
feasible  and  workable?  Do  you  think  that  you  would  still  insist  on 
consolidation  in  the  public  interest  if  the  excess  earnings  of  the  fortu- 
nate roads  could  be  so  obtained  by  the  less  fortunate  roads,  .in  a  man- 
ner that  was  not  as  the  law  now  provides,  which  you  say  is  almost  un- 
attainable?  If  it  could  be  easily  attainable         *  ' 

The  Chairman.  Of  course,  that  is  based  upon  the  valuations,  and 
the  valuations  have  not  been  concluded.  Nobody  knows  when  they 
will  conclude  the  valuations.  .    >.  ; 

, .  Senator'^  Sitcrit.  I,  said  upon  the  idea  inyolved.  Of,  course,  vour 
Valuation  'will  be  the  basis.  In  other  words,  do  you  think,  if  the 
legislation  were  such  that  that  recapture  fund  were  available  for 
your  use  in  the  manner  that  the  law  was  supposed  to  contemplate, 
that  it  Would  relieve  your  situation?  .  • 

Mr.  Cain.  No«  It  would  help,  Senator,  but  it  would  not  cure  tlie 
situation,  because,  while  it  would  provide  some  funds,  we  would  neces- 
sarily have  to  pay  that  debt  in  some  sort  of  fashion.  If  yo^' went 
back  to  the  idea  that  Senator  Cummins  had,  of  taking  the  excess, 
100  per  cent  instead  of  60  per  cent,  and  distributing^'  it  to  the  car- 
riers that  earned  less  than  a  fair  return  in  a  particmar  ^oup,  that 
would,  of  course,  immediately  inspire  or  induce  the  trui&rJUne  i*ail- 
roads  that  had  to  five  that  up  to  take  over  the  short  lines.  ; 

Senator  Smith.  ^Precisely ;  and  that  was  the  idea  contmplated  in 
the  original  act.  I  was  a  member  of  the  committee,  and  the  idea 
Was  that  we  were  to  take  all  the  railroad  property  dedicated  to  public 
use  and  estimate  its  value,  and  upon  that  fix  such  rates  and  charges 
as  would  produce  a  fair  return  upon  the  property  investment;  and 
than  to  so  distribute  the  earnings  in  excess  of  a  certain  amount 
accruing  from  a  certain  group  to  those  that  did  not  earn  a  fair 
return,  that  the  public,  which  paid  the  tax,  would  get  the  benefit 
thereof,  just  like  a  school  fund.  Whether  I  went  to  school  or  not, 
I  would  get  jl^e  benefit  of  the  tax.  But  i^e  put  in  certain  inhibitions 
.and  pitovisos, thai. tendei^  the  whole  idea,  ^    :  a-.  . 
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Mr.  Cain.  We  were  in  hearty  accord  with  that,  as  you  know*  *  It 
is  not  in  this  bill.  As  I  have  already  said,  we  would  be  glad  to  gel 
half  a  loaf  if  we  can  not  get  a  whole  loaf.  We  are  anxious  to  get 
as  much  relief  as  possible,  and  I  can  not  too  strongly  impress  upon 
you  our  desire  to  have  this  law  passed,  if  we  can  not  get  any  inorfe. 

Mr.  L.  S.  Cass,  of  Waterloo,  Iowa,  vice  president  of  the  AmeriCAtr 
Short  Line  Kailroad  Association,  wanted  to  appear  before  the  com- 
mittee. He  is  unable  to  be  here,  but  he  has  prepared  a  Etatenieiii. 
I  would  like  to  have  the  privilege  of  inserting  it  m  the  rrord;'" 'j^^j 

Tlie  Chairman.  Very  well.  ,    '  .  '^'^^^ 

(The  statement  referred  to  is  as  follows:)  .  -    ,  i  j  . 

....  ."  •    .      .  ■•'Mif: 

%mmiaan  or  L.  8.  Gam,  Tiob  President  Ambbioan  Shovt  LmB  Railm>ai> 

Association  ■  ■i.-'U. 

;••    •         ■  '>^'. 

Mr.  Chairman  and  gentlemen,  my  name  \n  L.  8.  Cass,  lly  noBie  is  at- Water- 
loo, Iowa.  I  am  vice  president  of  the  American  Short  L  ne  Railroad  Asso- 
ciation with  offices  in  the  International  Building,  1319  F  Street,  Washington, 
D.  C.  My  railroad  experience  dates  from  1884  to  the  present  t  me,  43  years.  1 
have  served  as  telegraph  operator,  station  agent,  brakeman,  conductor,  train 
master,  snperlntendeilt,  assistant  general  manager,  general  traffic  manager,  khA 
▼Ice  president  of  the  Chicago  Great  Western,  a  trunk  line ;  also,  I  have  built 
one  short  line  that  cost  $10,000,000,  and  was  its  president  for  20  years.  I  have 
mtab  been  president  and  receiver  of  a  short  line  which  had  171  miles  of  main 
line.  The  line  I  flnanced  and  ttnllt  Is  the  Wat*ir»90,  Cedar  Falls  lb  Northidhi, 
located  In » Iowa.  The  line  I  was  receiver  of  and  president  of  the  corporation 
was  the  Kansas  City,  Wyandotte  &  Northwestern,  built  40  years  ago,  and  since 
September,  1918,  I  have  been  and  am  now  an  active  vice  president  of  Uie 
American  Short  Line  Rallrond  Assodatloii,  which  consists  of  about  475  Shbtt 
and  weak  lines  located  in  47  States  of  the  United  States  and  Hawaiian  Islands— 
I  say  about  476  roads,  became  the  memhenhip  varies  from  time  to  time  by  a 

few  lines.  .  ^      .  ^ 

The  mileage  operated  by  short  lines,  members  of  our  assodatlon,  is  approx- 
imately M,000  miles,  with  a  property  Investment  of  approximately  $2,000,- 
000,000.   Bnhstaiitlally  all  of  these  lines  came  into  existence  because  of  ft  public 
necessity,  and  In  most  cases  that  public  necessity  has  intensified  since  the  lln^ 
were  built.   Of  course,  there  are  Instances  where  the  necessity  for  some  linos 
has  cpaspfl  to  exist,  snch  as  a  line  hwllt  to  serve  a  coal  deposit  tliat  has  been 
exhaasted  or  a  manufacturing  plant  thnt  has  been  discontinued  because  of  the 
raw  material  belnp:  entirely  consumed,  but  on  most  all  short  or  weak  lines 
the  development  of  markets  has  been  established  through  private  enterprise. 
The  hotefaer,  the  baker,  and  the  candlestlek  maker  have  sone  along  those 
lines  and  Invested  his  all  to  build  up  a  business  and  make  a  home  tor  his 
family  and  dependents;  the  farmer  has  gone  out  along  these  lines  and  sub- 
dued the  soil*  depending  upon  the  grain,  livestock,  and  cotton  markets,  estab- 
lished at  the  railroad  station,  being  permanent   So  that,  if  we  are  to  avert 
a  calamity  to  the  communities  that  are  served  by  these  short  or  weak  railroads, 
the  way  must  be  found  to  preserve  these  carriers  and  not  alone  preserve  thein 
In  their  present  ability  to  function,  but  means  must  be  provided  so  they  may 
grow  la  strength  as  the  necessities  of  the  growing  bortnesa  demands,  and  this 
can  not  be  done  if  their  strong  trunk-line  connections  are  permitted  to  cda- 
solldate  without  giving  due  consideration  to  the  preservation  of  the  weak  or 
short  lines.   Under  such  consolidation  the  weak  must  perish  and  with  them  g'> 
the  fortunes  of  the  iiopulatlon  served  by  them,  as  wMI  as  a  material  amount 
of  national  wealth.   In  a  series  of  articles  written  by  the  late  Senator  A.  B. 
Gommlns,  coauthor  of  tlie  transiwrtatlon  act  of  1920.  and  printed  In  the 
Waterloo  (Iowa)  Tribune,  the  Senator  said — now,  I  have  copies  of  those  arti- 
cles here,  if  any  of  the  members  of  the  committee  wotild  like  to  have  tbeni.  '  ' 

I  am  now  reading,  ott  page  •  of  this  pamtdilet,  the  aftlcle  entitTed  **  HundM^s 
ef  companies " :  .       ■:  ,rf  i{!r 

*  "There  is  little  difficulty  In  dealing  with  such  roads  as. the  Pennsylvania, 
the  KeW  Tortt  Central,  the  Baltimore  &  Ohio,  the  Brie,  or  the  Chesapeake  & 
Ohio.  In  the  Bast ;  the  Louisville  &  Nashville,  or  the  Southfem.  in  the  South ; 
or  the  Chicago  &  Northwestern,  the  Chicago,  Burlington  &  Quincy,  the 
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Southern  Pacific,  the  Union  Pacific,  the  Chicago,  Rock  Island  Jb'Paelfie,  the 

Atchison,  Topeka  &  Santa  Fe,  the  Northern  Pacific,  or  the  Great  Northern, 
id  the  West.   To  those  I  have  named  may  be  added  many  other  comparable 
roads.   These  properties  will  be  able  under  any  probable  legislation  to  main- 
tain themselves,  but  what  will  we  do  with  such  roads  (and  I  will  take  them 
In  their  ali^betlcai  order)  as  the  Atlanta,  Birmfaigliam  Jb  AtUuilie,  with 
its  640  miles  of  main  track,  that  In  1922  failed  to  earn  operating  expenses 
by  nearly  one-half  of  a  million  dollars;  the  Atlantic  City  Railroad,  with  Its 
177  miles,  operating  at  a  net  loss  of  nearly  $200,000;  the  Buffalo^  Rochester 
4k  Pittsburgh,  With  its  690  miles,  earning  lefls^  than  $1,000  per  mile;-  tlie 
Central  of  Vermont,  with  Its  532  miles,  earning  less  than  $800  per  mile; 
the  Chicago  &  Alton,  with  1,050  miles,  earning  about  $1,500  per  mile;  the 
Chicago  &  Brie,  with  its  270  miles,  suffering  a  net  loss  of  $1,500,000;  the 
•Chicago  Great  Western,  with  its  1,500  miles  and  a  net  income  of  only 
$265,000;  the  Chicago,  Milwaukee  &  St.  Paul,  with  Its  11,000  miles  and  a 
net  Income  of  a  little  more  than  $1,000  per  mile;  the  Chicago,  Peoria  &  St. 
Louis,  with  its  247  miles  and  a  net  loss  of  $450,000;  the  Cincinnati,  Indianapolis 
A-  Western,  with  its  847  miles  and  a  net  Income  of  $00,000;  the  Colorado  ft 
Southern,  with  Its  1,100  miles  and  a  net  income  of  $1,000  per  mile;  the 
Denver  &  Salt  Lake,  with  its  255  miles  and  a  net  loss  of  $150,000 ;  the  Detroit 
&  Mackinac,  with  385  miles  and  a  net  income  of  $57,000;  the  Detroit,  Toledo 
&  Ironton  (lV>rd's  road)*  with  Its  455  miles  and  a  net  loss  In  operatkm 
of  $159,000;  the  Duluth,  South  Shore  &  Atlantic,  with  Its  591  miles  and  a 
net  income  of  $87,000;  the  Fort  Smith  &  Western,  with  Its  250  miles,  earning 
about  $600  per  mile;  the  Fort  Worth  &  Rio  Grande,  with  235  miles  and  a 
net  loss  of  $250,000;  the  Georgia  &  Florida,  with  Its  405  miles  and  a  nef 
income  of  $100,000 ;  the  Georgia  Southern  &  Florida,  with  Its  402  miles  and  a 
net  income  of  $305,000;  the  Green  Bay  &  Western,  with  its  258  miles  and 
a  net  income  of  $160,000;  the  Kansas,  Mexico  &  Orient,  with  its  748  miles, 
failing  to  earn  operating  expenses  by  $475,000 ;  the  Los  Angeles  k  Salt  Lake, 
with  Its  1,140  miles,  earning  a  trifle  over  $1,000  per  mile;  the  Louisiana 
Railway  &  Navigation  Co.,  with  Its  343  miles  and  a  net  Income  of  $88,000. 
The  Minneapolis  &  St.  Louis,  with  1,650  miles  and  a  net  income  of  $83,800; 
the  Mississippi  Central,  with  Its  250  mites  and  net  Income  of  ahont  $800 
per  mile ;  the  Missouri,  Kansas  &  Texas,  with  its  1,738  miles  and  a  net 
Income  of  less  than  $750  per  mile;  the  Missouri  Pacific,  with  Its  7,261  miles 
and  a  net  Income  of  a  trifle  more  than  $1,000  i)er  mile;  Morgan's  Louisiana 
&  Texas  Railway  &  Steamship  Co.,  with  its  400  miles  and  an  Income  of  $13,000; 
tiie  New  York,  Ontario  &  Western,  with  its  561)  miles  and  an  income  of  suh- 
stantlally  less  than  $1,000  per  mile;  the  New  York,  Susquehanna  &  Western, 
with  its  135  miles  and  a  net  loss  of  $301,000;  the  Oregon-Washington  Rail- 
road &  Navigation  Co.,  with  Its  %2S1  miles  and  a  net  loss  of  more  than 
:$1,000,000;  the  Panhandle  &  Santa  Fe,  with  its  857  miles  and  a  net  income 
of  $250  ppr  mile ;  the  Quincy,  Omaha  &  ttansas  City,  with  Its  252  miles  and 
a  net  loss  of  $108,000 ;  the  St.  Joseph  &  Grand  Island,  with ,  Its  258  miles, 
•earning  about  $300  per  mlle{  the  St.  Louis,  Southwestern  of  I'exas,  with  its 
S70  miles  and  a  net  loss  of  $1,200,000;  the  San  Antonio  &  Arkansas  Pass,  with 
its  739  miles,  eariiing  about  $300  per  nlile;  the  San  Antonio,  Uvalde  &  Gulf, 
with  Its  317  miles  and  a  net  Income  of  $700,000;  the  Tennessee  Central,  with 
Its  202  miles  and  a  net  loss  of  $250,000;  the  Texas  &  New  Orleans,  with  its 
607  miles  and  a  tiet  loss  of  $90,000;  the  iy>ledo,  Ptoiia  &  WestetH,  With  Its 
247  miles  and  a  net  loss  of  $212,500;  the  Trinity  &  Brazos  Valley,  with  Its 
368  miles  and  a  net  loss  of  $13,800;  the  Ulster  &  Delaware,  with  Its  128  miles 
and  a  net  loss  of  $47,000;  the  Wheeling  &  Lake  Brie,  With  Its  Sll  miles, 
earning  about  t7ts6  pet  inile;  of  the  Wichita  Falls  ft  No^westelfti.  Krtth  Its 

"otHEBS  IN  SAltfi  PBEDICAMBST  '        .  '  ' 

When  I  hate  Used  the  wOrds  'net  loss*  in  the  foregoing:  stateih^n't  I  hare 
meant  that  thfe  rbad  reverted  to  etttned  that  much  lesi?  than  the  cost  of  opera- 
tion ;  and  When  1  haVe  used  the  Words  *  earning '  and  '  net  income '  I-  ,hate 
flveant  the  Viet  railway  ot^ratihg  Income  apptieabl<»  io  the  payment  df  ihtetest 
on  bonds  and  bthfer  obligations  ot  dividends  upon  capltni  stock.  It  ihhst  also 
l>e  remettibered  that  lb  each  ihstahcfe  I  httVfe  referred  to  1922,  the  year  of  the 
largest  trattic  and  the  highest  rates  ever  knowtt.  Wlbeh  I  have .  mentioned  a 
somber  of  these  roads  I  hare  not  mentioned  a  gti^t  ittAnj^  oaMM  M  nuB 
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same  predicament  simply  because  they  are  of  leas  UnpOrtanceMior  Wite-I 
mentioned  any  of  the  hundreds  of  roads  having  gross  operating  revenues  of 
less  than  $1,000,000.  Most  of  these  roads  have  not  been  able  properly  to  main- 
tain themselves  and  none  of  them  have  been  able  to  add  facilities  which 'the 
increasing' commerce- of  the  country  requires.  It  can  be*  safely  said  that 
unless  theM  roads  and  many  others  like  them  can  better  their  condition  they 
will  remain  for  an  indefinite  time  incapable  of  renderlnf  efficient  service  and 
scores  of  them  must  be  completely  abandoned."  1^1"        '  " 

•  Now.  I  know  much  about  the  Minneapolis  &  St.  Louis,  1,627.80  miles  of  line, 
located  In  the  SUtes  of  Sooth  Dakota,  Minnesota^  Iowa,  and  Illinois,  because 
•many  years  of  my  railroad  activities  were  in  the  territory  served  by  this  line, 
and  as  late  as  November,  1927,  I  made  a  complete  inspection  of  the  propertjy 
for  one  of  the  bondholders'  committeemen.  1  have  no  liiiancial  interest  in'lhis 
property,  nor  am  I  now  employed  by  Its  receiver  or  any  of  the  securltl^ 
•committees  or  security  owners.  I  am,  howevier,  a  citizen  of  the  United  States 
iind  confess  to  40  years'  railroad  experience,  and  view  with  deep  apprehension 
nny  attempt  on  the  part  of  any  interests  to  consolidate  the  strong  with  the 
strong  and  omit  the  weak.  I  am  likewise  a  iwsident  of- the*  State 'of- loWa 
and  f^l  that  the  predicament  of  the  Mtimeapolis  &  St  Louis  R;iilrond,  Wifli 
STTJIT  inJlee  of  its  1,627.80  miles  of  operated  lines  locatM  wifhin  Iowa,<  is 
of  grave  concern  to  the  residents  of  that  State.  It  is  of  special  flnanciaj 
imiwrtance  to  a  large  number  of  my  neighbors  add  Its  abandonment  Would 
spell  abebWte  bankruptcy  to  the'btitdier,  the  baker,  and  the  candlestick  maker 
located  upon  its  line  at  stations  served  by  no  other  railroad,  of  which  tliere 
are  62  in  Iowa  and  133  on  the  system.  This  line  went  into- receivership  July 
*27  1023     '  '••     ■    '  *  ••'•«  ■         •■[  .         "  '»»  ty 

»  Now,  let  us  look  at  the' results  from  the  operation  of  'the  Minneapolis  &  St. 
'Louis  Railroad  as  an  Independent  property.  In  1926,  48.64  per  cent  of  Its 
traffic  was  produced  on  the  farms  and  27.14  per  cent  of  its  traffic  was  supplies 
such  as  are  bought  by  rural  communities,  so  that  75.78  per  cent  of  Its  freight 
tralBc  Is  of  direct  Interest  to  the  dally  life  of  the  farmer  and  rUAl  Wm- 
-'miinitles  To  this  75.78  per  cent  should  be  added  the  coal  consumed  by  rural 
communities,  for  which  I  do  not  have  the  actual  figures,  but  the  total  products 
of  the  mines  handled  was  16.78  per  cent  of  its  income,  and  I  bellev^  that 'It 
Is  conservative  to  say  that  8.22  per  cent  of  this  trsifflc  went  to  rural  communi- 
ties, in  which  event  then  84  per  cent  of  the  traffic  on  this  road  is  local  to  and 
from  the  rural  districts  and  this  is  borne  out  from  the  further  fact  that,  the 
average  distance  all  freight  was  carried  was  but  189.77,  so  that  It  will  be  ^e^ 
here  is  1,627.80  miles  of  rallrcrtid  obliged  to  exist  principally  tipon' local  business, 
serving  farming  communities  notwithstanding  that  it  is  a  through  line  con- 
necting with  the  eastern  linos  at  tlie  Peoria  gateway,  avoiding  the  congested 
Chicago  district;  thence  direct  to  the  twin  cities,  Minneapolis  aud  St.-?aul, 
490  miles;  then  directly  west  through  Minnesota  Into  Sooth  DakotH,  k  dis- 
tance of  348  mUes  and  yet  with  this  straightaway  thlleage.of  838  mUes  they 
enjoy  but  an  average  road  haul  of  189.77  miles,  and  be  It  remembered  that  the 
distance  from  Chicago  to  the  Twin  Cities  via  Chicago  Northwestern,  421  iniles; 
Chicago,  Burlington  &  Quincy,  .441  miles;  Chicago  Great  Western,  435  miles ; 
Chicago,  Milwaukee  ft  St.  Pnul.  421  miles  ;  Soo  Line.  459  miles;  Kock  Island, 
536;  and  490  miles  via  Minneapolis  and  St.  Louis.  Peoria  to  Twin  Cities  and 
carload  business  for  the  Northwest  cnn  move  through  Peoria  in  two  days 
shorter  time  because. of  escaping  the.  congestion  of  the  Chicago  district,  and  if 
consolidated  with  the  lines  running  west  from  the  Twin  Cities  a  heavy  throdgh 

tonnage  would  flow  over  It.  ^       '  ,      - '  ui, 

This  line  represents  the  most  striking  example  of  the  value  of  consoMqatlon, 
viz.  the  preservation  of  transportation  to  the  public,  and  as  shown  above  he^e 
is  a  weak  line  all  ready  to  take  on  a  heavy  through  traffic  between  the  ^stetn 
and  northwestern  lines,  .ind  if  consolidated  Into  the  strong  lines,  it  will  be  used 
for  such  through  traffic  and  become  strong  and  efficient,  but  If  the  strong, 
lines  are  permitted  to  consolidate,  leaving  out  . the  weak  lines  and  Jhey,, meet 
destruction,  then  the  strong  lines  and  the  public  will  have  to  spend  large  sums 
of  new  money  to  provide  facilities  to  accommodate  the  present  as  well  as 
additional  business  that  the  investment  already  made  in  weak  lines  do^s  now 
and  would-care  for.  and  the  weak:  lines  wlU.  perish,  with  all  ItS:  serious  228?®" 
quences  to  the  Investor  and  the.  public.  Tlie  oonsoUdatlon.ot  the  >trong,^jr^^ 
.sorely  aids  In  the;dpstnictlon  of  ttie.weak,  Js  tnfly  aot  to  ^.m^nft^Sf}^ 
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Now,  here  is  the  situation  with  regard  to  that  property  :       .    ^  ^ 
'»If  the  Minneapolis '  &  SL  Louis  bondholders  should  exercise  their  right  of 
proprietorship,  then  this>raiIroad,»ln' place  of  being Motie  road  with  m  mileage  of 

1,627.80  will  become  six  short4ine  roads;  In  other  wordsj  it' will  be  cohsollda^' 

^!^i.'  lS'i^7®*'®f»'  ^'*^  probably  would  spell  abandonment  to  a  large 

part  Of  tins  mileage,  with  all  its  serious  consequences  to  tlie  public.   '  * 

The  Ohlcagd,  Peoria  &  St.  Louis  Knilrolidv  247  miles  long;  spoken  Of  in' Mr. 
Cummlhss  article,  a  certificate  of  abandonment  for  that  property  was  granted* 
by  the  Interstate  Commerce«  Commission.'  The '  people  along  the  line  feeling 
keinDly  tte  losd  of  the  prot)erty,  or  the  possible  loss  Of  i^  bearing  in  mind  that 
It  had  been  shut  down,  Its 'okieriitlon  had  ceased, '  ttirned  every  possible  re^- 
source  at  their  command  to  put  this  property  back  iti  operdtlori.'  They  fHUed' 
to  do  this  as  a  road,  as  a  whole,  extending  from  Peoria,  III.,  to  St.  Louis,  Mo.* 
The  people  got  together  and  made  two  railroads  out  of  two  portions  of  this 
railroad,  and  the  Gbickgo,  Illinois  &  MldUind  bought  a  portion  of  it,  making 
three  portions  of  the  line,  consisting  of  about  two^thlrds  in' the  thre^  MlroadS. 

The  Chicago,  Illinois  &  Midland  Is  a  prosperous  riill road  because  It  Is  4' 
heavy  coal-carrymg; road;  and  It  took  over  a  ilortlon'of  tlie  line  from  Spring- 
field intb  Peoria.  THen  the  people  got  together  down  there  and  they  bought 
stock  in  two  companies,  aiid  abodt  the  mlddl^  ot  1928  one  little  niece  of  rokd 
41  miles  long  li^as  put  in^.operiattoii.tiy  the  HedDie  along  the  Ihie  who  bought 
the  /stock.  '*  •        •  ■'  "•• '       .        .-i^'  .  f 

Another  piece; 'fextehdl^^  from  Springfield  to  Alton,  111.,  78  miles,  was  put 
Into  operation  Itt  December,  1920;  1  kiiow  a  ^:6dd  deJil  about  that  road  because 
I  was  honored  by  a  position  on  the  directorate  on  these  trwo  roads  when  tti^ 
first  started  up  in  the  endeavor  to  get  them  going,  but  my  other  affairs  were^ 
Of  suffl^ent  moment , so  that  I  could  not  act  ;  but  I  was  kept  fully  informed' 
as  to  what  was  goingVon  down  there.  I  have  Just  been  invited  by  the  heaviest 
creditor  in  that  property  to  see  if  I  can  offer  any  Solution  to  their  problem. 
iNow,  here  is  what  happened— and  these  are  the  figures  furnished  to  in6  by 
the  auditor  of  both  of  those  little  roads.  Substautially  the  people  . at.  the  head 
of  these  two  little  roads  ake  the  same  people,  biit  the  people  who  bought  the 
fi  ii?  ^%  ^^^^^  *  different  set  of  people;  yet  the  people  along 
the  11^  miles  of  these  two  roads  bought  the  very  largest  part  of  the  stock  that 
was  put  into  rehabilitaUon  of  the  property.  Ahead  of  this  stock  Ihe  people 
who  previously  owned  the  property  permitted  thei?  bonds  to  remain  in  cer- 
tain amounts.  On  one  property  in  the  amount  of  $300,000.  and  iii  the  other 
SoT/J.l.^!^'''^T''.""^  $500,000.  So  that  the  people.on  the  two  proiierties 
had  $800,000  of  first-mortgage  bonds  still  resUng  upon  the  railroad  in . which- 
they  put  in  their  money  for  the  stock.  •  ;     .  .  ..  vpu^  .w«ucu, 

^  Jf^  us  look  now  at  the  results  of  the  first  year  of  the  effort  of  the  people 
to  keep  those  two  roads  going.  There  was  Invested  in  this  stock  $317^  and 
IVJl^  r^'*'®  operations,  of  the  $317,800,  $122,392.48  was  wiped  out  in  loss, 
from  operation.  One  or  two  years  more  and  their  stock  would  be  entirely 
wiped  out  The  people  made  these  Investment^  to  preserve  their  Drooerties 
located  along  these  little  railroads.  .  .  >vc  lueir  properues 

would  have  happened  if  these  two  roads  had  been' taken  over  br 
«hLi«i^5K.f  "^^^^^^^ons'l   I  have  worked  out  the  figures  heii 

8h(mlng  ,  that  the  strong  trunk  connections  could  have  operated  these  prop- 
erties  at  a  little  profit,  a  smaU  profit  to  themselves,- withSut^w^  ratartS 
a^nount  of  out-of-pocket  money  In  addition  to  what  they  Me^^Jead^SSSS 
in  toe  operaUon  of  their  present  systems.   Here  they  are  •  -  w"* 

fhf?^^  *  St' Louis  piece  of  the  road.  78  miles  of  road, 

they  paid  in  operating  expenses  $68,589.10  f6r  hire  of  freight  cars,  lioomotives 
tTpv  n^Yn'  J^*°J-f«<^"«y  rento  that  they  rent  from  the  tTunk  lSBn^V  aSd 
ex?^nS^  whl^  ^nlS^'w^  superintendents,  and  general  officeTand  tramc 
expense,  wnicn  would  not  cost  the  trunk  line  any  more  to  any  extent  «4»4'»'^  Ri 

thi"frl^°n '  -S*!?':  ""'^  IJrticular  roa*iwu4  wSSfd  to^^t^SS 
pr^Se~  "IsbI^.^"" '^^^  "-^^  And  U-Ir  Io«  on  ttat 

On  tile  other  shorter,  smaller  proi>erty  they  paid  out  for  use  of  freiehf  pnra 
locomotives,  work  cars,' Joint-facillty  rents,  ,  et^,  ^5,77^21  ^d  key  S^^^ 

wonLrtv'orSlla.r^^  '  ^^"^^  f  ^^S'^^  l^.  mSdng  atotal^- tSTi 

^^liL^  iji^'^^-^'    Their  losses  on  that  property  wasv  $27,052.27.  — 

or^£2t^SSlf';?*l'**^"f?  ^^^^  properties  ire  consolidated 

or  vnlw  something  that  none  of  ns  can  see  now  should  occur  to  increase  the 
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Nffenucs  or  decMM  the  «s|i«nsti-of  those  ptopevtiM  ▼try  materiiAIJrvaiQr^ 
iBTestment  will  soon  be  a  total  %om  there  is  a  situation  where  the  pe(^le 
would  haye  been  saved  $122,000  without  any  material  «.d(te4  ejL|ieiia»;to  th»i 
trunk  line  that  took  them  over  and  operated  them.  :.  t 

I  haye  before  riiie  the  ofBdal  ateiiograpble  mtnwfces      •  -case  that  iatnpwr 
before  the  Interstate  Commerce  Commission,  Docket  No.  17801,  "Rules  for- 
car  hire  settlement  between  railroads."    This  hearing  waa  at  Houston,  Tex. 
It  has  not  yet  been  finished,  and  Ih  to  be  concluded  here  in  WiBslilmrton. 
am  jvust  takiiiff  'the  perCinent  parts  of  this  teottmonyt  which  ia  Wum  nnder 
oath,  to  show  you  something  of  tlie  difficulties  of  the  farming  communities! 
located  upon  these  railrofidsr—these  small  railroads-rand  I  am  sure,  from  PJi 
many  years'  experience  in  railroad  work,  and  t^e  past  10  years  flssocl9t^a 
with  the  American  Short  Line  Rallfoad  Aavodatton  here  in  tlie  trophlea  of 
•11  theoe  little  fellows^  that. this  is  rensonablgr  lUnstratiye  of  fi  great  amo^^t' 
of  mileage  in  this  country.   This  is  the  testimony  of  Carl  J.  Turpin,  under, 
oath,  before  the  Interstate  Commerce  Commission  examinersrr-aud  I  wo^^'t  tA^^ 
time  to  wade  through  all  of  Jiis  testimony,  because  there  Is  a  great  de«i  o^.  tt 
there  that  is  not  perttnent  to  yovr  inquiry  at  all. .  I  have  Just  made  notationa- 
of  the  parts  which  are  pertinent  to  your  inquiry.    This  is  the  testimony  of 
Carl  J.  Turpln,  Oklahoma  City,  Okla.,  vice  president  and  general  manager  ,  of 
the  Beaver,  Meade  ^  Englewood  ^ailroa4  Qo*^  47  ^ilea  of  line,  from  Beayet  ^ 
Hooper,  Okla.,  and  connecting  with  the  MUnmnri,  Kansas  &  Texas  nt  Forgan, 
Okla..  which  Is  the  northwest  terminus  of  the  Missouri,  Kansas  8c  Texa^ 
Wichita  Falls  &  Northerp,  western  division.    I  know  something  about  tha^. 
situation  because  in  IttT  I  was  employed  by  the  bondholders'  committee  of  th^ 
WIdilta  Falls  &  Northwestern  Rallioad  to  investigate  that  property.    So  I 
know  about  Forgan  and  the  general  condition  of  the  country  through  which, 
those  railroads  operate.   Nevertheless,  this  particular  railroad  that  I  am  now. 
■peaking  of  was  not  in  existence  at  the  time  that  I  made  the  Investigatioii,; 
trat  the  (open  conntry  was  there  and  one  of  the  county  seats  was  importuning 
the  Katy  to  extend  over  there  sevru  miles,  and  the  people  of  that  territory/, 
because  of  the  necessity  for  developing  their  country  and  have  rail  transpor- 
tation, got  together  and  built  this  railroad,  and  it  to  owned  by  the  people  W 
the  territory  and  connects  only  with  the  Katy.  tater  on  they  hope  to  have 
a  connection  completed  with  the  Rock  Island,  but  their  connoction  with  the 
Rock  Island  may  or  may  not  change  the  condition  of  what  the  people  haye 
to  do  to  keep  this  road  in  existence  after  the  connection  Is  made.       •  J' 
'  Oatbomid  traffic  on  this  railroad  is  principally  grain;  some  livestock.  JA^ 
bound  is  farm  machinery,  lumber,  coal,  oil,  the  usual  thlnps  that  are  handled 
!h  rural  communities  lnbo\md  to  supply  the  farmers  and  the  people  in  ]bo«e 
communities.    In  1926  this  road  handled  2,000  cars,  1.B00  onthonnd  and  OOT 
Inbonnd.   Hie  arbitrary  rates  on  that  railroad  over  the  Junction-point  rate 
are  SV*  and  6  cents  on  wheat,  and  5  and  5^^  cents  on  com.   Now,  80  per  cent 
of  the 'wheat  went  to  Galveston  on  a  through  rate  all  the  way  on  the  "Katy;*' 
Railroad  at  38  cents  per  100  pounds,  while  the  grain  'rom  J'organ.  tojjopj 
necting  point— Forpran  to  the  iioint  at  which  they  connect  with  the  "Katy  VJf 
while  the  grain  from  Forgan  went  on  a  33-cent  rate.    Thus  the  farmers  on' 
this  short  line  were  obliged  to  pay  $30  per  car  of  60.000  pounds  more  than 
the  farmers  close  enough  to  Forgan  to  use  that  grain  market.   Or  the  farmer 
paid,  in  round  numbers,  a  total  of  $46,000  per  snntmi.  which  to  eqtial  to  almost 
ft/MIO  per  mile  per  annnm  In  «ee«  of  the  Jpncflon-point  rftte.'  That  to  quita| 

Tf  this  line  was  taken  Into  the  Mlfwourl.  Kansas  &  Texas  system,  my  knowl- 
edge of  rates  and  the  structure  of  rates  throughOnt  the  eomitry  teftjw  me  to 
believe  that  the  lunction-noint  rate  would  not  he  gradoated  bityond  2  cenM 
at  the  extreme.       nnd  1  intermediate.  '         J     '  J 

As  to  the  inbound  tonnage.  I  do  not  have  the  total  tons.  ther*»fore,  I  <'^»« 
not  reduce  the  inbound  tonnage  to  the  onewtHm  of' «i<4nal  <*o^  to  the  farpW 
and  to  tb#  mral  commitnlMes  out  on  thto  little  railroad.  N-verthel^ss.  Mh 
Tnrp^n  says  thnt  there  is  an  nrbltrarv  orer  tbe  JnACtlop-^itit  rate,  etc;  on 
Inbonnd  merchandise  that  people  must  hny.  "    "  'L^^^ 

The  arbitraries  over  Forgan  are!  first  claSs.  22%  cents  per  100  ponnfls; 
secoiMf  class,  18%  cents  per '100  pounds:  third  clasS;  10  Cents  per  100  pounds; 
fourth  cla.Ps  12  rents  r>^T  100  pounds:  fifth  rlncs.  11  cents  tiPr  100  pounds:  cln<js 
A  10  cents;  class  B.  10  cents!  c^ass  O.  7  cents:  class  D.  6%  cents;  class  B.  6% 
cents:  bags.  13%  cents:  brick.  5  cents*  cement.  6%  cents:  fi^cliy  Mtfemi-- 
and  that  to  ▼e^v' Interesting,  of  course,  all  tbroueh  that  country.  becniiM|i«  M 
a  new  cmmtry  being  derel<q;ied— 12  cents;  cereal  foods,  18%  centa. 
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Some  of  the  merchants  have  their  merchandise  shipped  to  Forgan  and  haul 
it  from  there,  at  the  same  time  hauling  eggs  and  produce  on  thejj^  trip^ 

It  seems  unthinkable  that  tlie  people  can  not  haw  transportation^ 
they  not  only  put  np  the  money  to  bnttd  "^wtee  It  to  h«^ed,  but  p^^^ 
excessive  rate  over  their  neighbor's  becaose  It  to  not  a  tnmk  line  that,  extends 
a  Jlong  distance  to  a  market.  '  '  \,  '  Lt  ' » 

I  have  not  analyzed  any  of  the  many  other  roads  JSS?!^ 
Cummlng'a  artkte  beii«ln  contained, -but  my  general  knowledge  ofrtlie  ra««iad 
•ttnatlon  In  liie  United  States  causes  me  to  believe  art  analysis  would  show 
a  very  large  part  of  the  weak  roads  and  short  lines  are  in  very  much  the 
same  predicament  as  described  of  the  MinneapoUs  &  St  Ixmte.  i  ^' '  ' 

••Hope  long  deferred  maketh  the  heart  and  the «iop*'«f  these  starving, 
weak  oirrlefa  to  be  taken  into  the  family  of  the  strong,  as  was  Intended  by 
the  authors  of  the  transportation  act  of  1920,  to  be  fed  at  the  table  in  place 
of  the  occasional  crust,  has  been  long  deferred,  yet  some  weak  properdes  haye, 
I  believe,  exteted  since  the  war  on  hope.    ^  /  =  ^    •   -  '     '  ^V.^  2  '^^ 

The  hope  df  the  <>wners  has  be^  rtMlred  by  the  public  depending  on  them 
for  serrice,  and  they  have  refrained  from  complaint  because  of  inadequate  serv- 
ice yet  the  public  on  a  weak  line  is  as  much  entitled  to  a  fair  chance  in  com^ 
petition  as  his  neighbor  located  on  a  strong  line,  and  he  continues  to  etrogi^ 
along  in  the  hope  that  the  weak  line  wlU  become  a  member  of  the  rtfong  line , 
destroy  that  hope  and  fortunes  will  be  lost  to  the  individual,  as  well  as  the 
owners  of  the  road,  and  millions  of  the  country's  wealth  wiU  disappear  You 
will  surely  destroy  the  hope  now  in  existence  if  you  permit  the  strong  to  eon« 
soUdate  with  the  strong  and  deny  the  wedk  a  place  at  the  taWe. ;  ^  .  _ 

Consolidation  ehoold  be  permitted  to  proceed  but  no  consolidatton  should  be 
nermltted  unless  or  until  the  status  of  all  the  lines  in  the  territory  where 
COTSolidatlon  is  proposed  has  been  considered  by  the  Interstate  Commerce  CW* 
mission,  and  ways  and  means  fonnd  to  preserve  all  carriers  eaientiai  to  me 
public  In  the  territory  ^ere  consolidation  is  proposed.  ■  i       '        '  ^   ^  . 

In  the  beginnlng  of  my  testimony  I  said  I  was  the  receiver  nnd  president  of 
m  Kansas  City,  Wyandotte  &  Northwestern  Railroad^nd  I  wiU^  you 
about  this  property.   It  was  built  40  years  ago  and  a  friend  of  mine  m  Kansas 
City  the  other  day  sent  me  thte  paper,  a  marked  cdpy  1     •  ;    '  ; 

•  -  .U  ■  '•  J'     ■  ■     '  •  ■ 

nr  KANSAS  CITT-40  TKABS  AGO   '    •  '  * 

[From  the  TtaBM  and  the  Star,  Janoary  18i  1888)  ;  t;.  i 

••The  olllcials  of  the  Kansas  City,  Wynndotte  &  Nqrihwestern  road  wen t_  to 
Seneca,  Kans.,  yesterday  to  witness  the  .tompleUon  of  the  new.  line  to  timt 
point,  a  distance  of  116  mUes,  where  connection  will  be  made  w.th  the  St. 
Joseph  &  Grand  Island  Railroad. .  The  new  line  will  be  in  readiness  to  handle 
freight  and  passenger  traffic  by  the  close  of  next  week,  and  it^viU  open  a 
territory  wherein  trade  formerly  has  been  debarred  from  Kansas  aty. 

This  line  starts  at  Kansas  City.  Mo.,  and  extends  northwest  through  KaMs 
to  the  soutii  l.ne  of  Nebraska,  thence  across  the  State  line  of  Nebraska  to  Vir- 
Clnto,  Nebr.,  a  distance  of  161  miles  from  Kansas  City,  with  a  branch  line  10 
miles  long  from  Mennenager  Junction  to  Leavenworth,  Kans.  The  people  wimt 
out  along  this  line,  subdued  the  soil,  built  their  homes,  and -created  ^  Tlllafla 
and  markets.  There  was  ertabllshed  on  tbto  line  22  towns,  with  the  usual 
Installation  of  grain  elevators,-  lumber  yards,  coal  yards,  and  stock-shipping 
pens,  that  had  no  other  raUroad,  but  was  dependent  wholly  on  thto  line  for  their 
Tailroad  service         *  *  '   '  i  - .  . 

The  Government  took  thto.  line  ovor  December  31,  1917,  along  with  all  other 
railroads;  the  United  States  Railroad  Administration  caused  it  to  suspend 
operation  December  1,  1919,  and  it  came  back  to  its  owneratoo .weak  to  aga.n 
function,  and  before  a  settlement  was  completed  with  the  Director  G«ieral  of 
Railroads,  the  weather  stress  on  the  property  had  progressed  so  f  ar  that  suffi- 
cient funds  could  not  be  found  to  restore  it  to  the  required  strength  to  resume 
service,  and  after  seven  years  of  idleness  it  was  dismantled  in  l»26f  although 
the  people  along  this  line  were  willing  tq  tax  themselves  to  the  Imlt  of  their 
taxing  law  as  aid  to  Oie  constroctton  of  new  lines  or  the  rehabilitation  of  old 
linesTwhich  in  this  case  was  about  25  per  cent  of  all  the  new  money  required 
to  resume  service  on  this  line,  but  the  other  75  per  cent  could  notibe  found.  ^ ' 

Now,  what  happened  to  these  22  towns  that  were  dependent  upon  the  road? 
The  lumber  dealer  was  obliged  to  sacrifice  hto  stock  on  hand  and  go  ont  of 
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business;  he  could  not  mote  to  imme  atatloii  On  some  otber  road  because  those 
ftettons  weze-folly'saiiilUed  ^th' dealers.^  his  buUdinga 

and  plant.  ,  / 

The  sam6  with  the  coal  dealer.   The  calamity  to  Ihe  stock  buyer  was  not 
BO  great.   He  had  little  or  no  investment*  but  wAA  out  of  a  JOb  and  iiis  sacrifice 
was  only  on  -his  home  in  case  he  bad  one.  The  elevator  -man  was  hard  hit 
His  elevator,  without  rail  trnnsportation,  was  a  to.al  loss.   The  banker  was 
seriously  crippled  because,  with  a  loss  of  the  grain,  livestock^  •  lumber,  and 
coal  market  destroyed:  at  his  town,  a  large  -part  of  hls  cbstomerii  wentf.ta. 
some'other  town  witb  a  market  and«did  tbeirfbusineM- through  the  bank  in*  the 
market  town.   Likewise,  the  tradesmeh  in  all  classes  lost  their  customers. 
The  banker  and  other  business  men  thon  must  go  out  Into  the  world  and  start 
all  over  again;   So  much  for^the  town  people.  '   '  n  ».<  » .  ..i    i  t  ,     ;  i^'/^f' 
'Now^  what  about  the  fandectliat  patroniied  these-  towns  because  lie  bad  Me 
distance*  to  trair^  to  and  from,  bis  ^market  toWn^  ;  Because  of  this  greater  dis* 
tance  from  the  market  town,  I  was  told  by  many  farmers  that  the  decrease 
Jn  value  of  their  farms  was  estimated  at  $25  per  acre.   If  this  is  so,  then  it 
represents  a  most  serious  loss  to  the  land  owners  througb  decrease  in  rvalue, 
which  I  estimate  at  $11,280,000' on  461  W  stues.  According  to  the  Goyi 
emment  census  of  1925,  showing  crop  production  in  Kansas  for  1924,  this 
451,200  acres,  83.6  per  cent  of  which  was  farmed  for  crops,  produced  the 
following:  CJom,  3,714,480  bushels  or  129.506  tons;  wheat,  1,627,560  bushels  or 
48,826  tons.   In  using  tbe  average  for  bogs  in  the  State- it*  produces  a  figure 
much  too  low  because  of  the  sparsely  settled  western  part  and  I  have  not  used 
It.    From  my  experience  in  operating  this  property,  there  moved  over  it 
to  Kansas  City  20,000  hogs  per  annum  from  this  effected  territory,  which  for 
one  year  is  8,000  tons.  There  was  also  sold  462  tons  of  butter,  butterfat,  creamj 
and  milk.   The  average  for  the  State  is  entirely  too  low  for  this  section  be- 
cause the  road  abandoned  was  located  in  the  northeastern  well-improved  sec- 
tion, while  the  western  section  is  very  thinly  populated.  t!«^ 

The  total  number  of  farms  along  tbe  line  affected  is  1,716  and  the  average 
tons  of  inbound  coal,  lumber,  and  farms  supplies  is  3  tons  per  farm  or  5,148 
tons  per  annum,  so  that  not  taking  into  consideration  any  of  the  horses,  mules, 
cattle,  or  sheep  that  can  be  driven  to  market  on  foot,  or  the  chickens  and  eggs 
that  go  to  the  market  with  the  housewife  on  the  weekly  shopping  days,  we 
luiTe  a  tonnage  that  must  be  transported  each  year  by  some  highway  vehicle 
of  186,932  tons,  an  average  greater  distance  of  4  miles  or  767,728  ton-miles. 

I  was  told  at  the  United  Stntes  Bureau  of  Public  Roads  that  any  flgur^i 
yet  compiled  showing  the  cost  per  ton-mile  for  Iransiwrtiug  freight  over  high- 
ways by  motor  truck,  were  probably  unreliable  because  apparently  depre- 
ciation was  not  considered  by  truck  operation,  as  some  one  buys  a  tmck  and 
wears  it  out  and  then  is  out  of  business;  but  the  bureau  furnished  me  a 
bulletin,  No.  69,  issued  by  the  Engineers  Experiment  Station,  Iowa  State  Col- 
lege, Ames,  Iowa,  dated  July  9,  1924,  "  Highwat  transportation  Costs"  '  ' ^ 
This  bulletin  shows  that  a  2-ton  truck  loaded  with  2  tons  can  transport 
Mght  over  a  dirt  road,  and  the  roads  in  the  territory  affected  are  all  dirt  roads, 
for  10 18  cents  per  ton  mile,  making  an  annual  additional  cost  to  these  people  of 
$78,154.71  to  do  their  marketing  provided  they  da  it  with  »-tOn  truck  and 
draw  2  tons  each  trip-  This  loss,  multiplied  by  the  eight 'y«ars  they  hav^ 
been  d^;»riTed  of  the  closer  markets  because  of  shutting  this  road  down,  plus 
the  drop  ill  the  value  of  their  real  estate,  makes  a  total  loss  to  date  of 
$11,895,327.68,  in  addition  to  which  the  counties  through  wbiCb  this  line  ran, 
eight  in  bumber,  have  lost  $820,000  in  tSxes;  the  permanent  annual  loss  td 
tbe  farmers  is  $78,154.71  provided  he  owns  a  truck  and  draws  2  tons  per  load ; 
but  if  the  farmer  does  not  own  a  truck  (2-ton)  and  but  few  of  them  do, 
his  cost  by  team  is  33  cents  per  ton  mile  or  a  total  per  annum  cost  to 
transport  769,728  ton-miles  of  $264,000, '  and  I  believe  this  last  figure: more 
nearly  represents  the  loss  per  annum  to  these  farmers.  The  figures  represent 
the  haul  additional  to  and  in  excess  of  the  distance  hauled  before  the  road 
was  removed  or  a  loss  in  transportation  cost  during  the  last  8  years  since 
the  line  ceased  operation  of  $2,032,000,  plus  tbe  decrease  lb  Talue  of  farnl 
lands  of  $11,280,000,  making  a  total  los.s  of  |ii312,000  to  the  farmers  owtitaig 
and  farming  451,200  acres  in  northeast  Kansas  and  southeast  Nebraska. 

I  now  read  a  short  article  on  page  6  of  this  pamphlet,  under  the  heading 
"Much  freight  moved."  This  article  was  written  by  Senator  Cummins: 
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**  MUOH  FSnOHT  MOVED 

t 

"  In  1922,  under  tbe  high  rates  then  prevailing,  23  of  these  class  1  railways, 
representing  a  main-track  mileage  of  more  than  8,000  miles,  failed  to  earn  the 
enpenses  of  maintenance  and  operation,  the  aggregate  deficit  being  between 
$9,000,000  and  $10,000,000.  Of  these  same  railways,  companies  representing 
a  main-track  mileage  of  23,000  miles  earned  from  a  fraction  of  1  per  cent 
to  less  than  8  per  cent.  Of  tbe  80,000  miles  of  so-called  sbort-line  railways — 
that  is  to  say,  railways  having  gross  operating  revenues  of  less  than  $1,000,000 
per  year  not  included  in  tlie  above  computntion — many  of  the  lines  earned  less 
than  operating  expenses,  and  very  few  of  them  earned  as  much  as  3  per  cent 
on  tbe  lowest  posslbie  estimate  of  tlie  value  of  tbeir  properties. 

"  BTATISnOB  STAiniNO 

"  These  are  startling  statistics,  gathered  from  a  year  in  which  the  railways 

carried  the  maximum  volume  of  traffic  at  the  highest  rates  ever  Imown.  It  is 
my  deliberate  judgment  that  under  present  conditions  a  railway  that  does 
not  earn  a  net  operating  income  of  at  least  5^  per  cent  upon  the  value  of  the 
property  rendering  the  service  can  not  secure  the  new  capital  absolutely 
necessary  for  tbe  enlargement  of  its  fac.lities  to  meet  tbe  expanding  demand 
of  our  constantly  increasing  produc^^ion,  and  that  railways  which  earn  less 
than  3  per  cent  upon  the  value  must  eventually  be  abandoned  and  dismantled. 
This  means,  if  the  situation  remains  as  it  is,  inadequate  betterments  upon 
about  one-balf  of  our  entire  mileage  and  tbe  complete  disuse  of  between 
60,000  and  70,000  miles  of  railway  wb.cb  now  render  tbe  only  transportation 
service  for  many  millions  of  people. 

"  Can  one  grasp  the  calamity  to  the  people  depending  upon  sixty  or  seventy 
thousand  miles  of  railroad  Should  it  stop  operation,  or  tbe  great  loss  in  nati<mal. 
wealth,  or  the  millions  upon  millions  of  dollars  of  new  money  required  to  pro- 
vide some  form  of  new  transportation  to  substitute  for  that  now  in  existence,  it 
is  truly  appalling." 

Ooitlemen,  I  thank  yon. 

The  Chairman.  The  committee  will  stand  adjourned  until  Monday 
at  10.15,  a.  m. 

(Whereupon,  at  12  o'clock  noon,  the  committee  adjourned  until 
Monday,  March  5,  1923,  at  10.15  o'clock,  a.  m.) 


